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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA

Kelly v Trezise [1999] NTSC 9 
No 208 of 1995

	BETWEEN:

	JAMES LAWRENCE KELLY
						Plaintiff

	AND:

	RON TREZISE
						Defendant

CORAM:	ANGEL J

REASONS FOR JUDGMENT

(Delivered 10 February 1999)

	The plaintiff’s claim, described by his counsel as “somewhat bizarre” but “explicable”, is for damages for breach of an oral loan agreement said to have been entered into in or about mid to late February 1995 and varied or added to by a further loan in March 1995.  The terms of the alleged agreement were that the plaintiff would lend money to the defendant to purchase a half share in a business known as “Cheer Leaders Go-Go Sex Bar” at Pattaya, Thailand, on or before 28 February 1995, and that the defendant would repay the principal sum lent, without interest, together with any bank charges and fees and interest incurred by the plaintiff in borrowing the loan sum from the Commonwealth Bank, once the defendant had in turn borrowed monies to pay the plaintiff, the plaintiff receiving income from the business in the interim to the credit of the defendant.  Alternatively it was said the defendant would repay the loan and the plaintiff’s costs associated with his borrowing within a reasonable time or sooner on demand.  In effect the plaintiff’s case is that the plaintiff and the defendant agreed that the plaintiff was to be the non-profit financier for the defendant’s purchase of the business.
	The plaintiff alleges the defendant repudiated the agreement in late April or early May 1995 and that the plaintiff accepted the repudiation, or alternatively that the defendant breached the loan agreement by not repaying the monies that the plaintiff said he spent on the defendant’s behalf.  The plaintiff claims the sums said to have been expended on the defendant’s behalf and the associated bank costs of borrowing that sum as damages for breach of the alleged agreement, or alternatively by way of restitution as money spent at the request of the defendant.  He also claims interest under s84 of the Supreme Court Act and Hungerford v Walker damages.

The defendant denies any agreement for a loan and says the plaintiff spent the money on his own behalf first in purchasing a one half share in the Cheer Leaders business for himself, and secondly for a joint trip to Thailand.  The plaintiff, by way of reply, says that the defendant is estopped from denying the agreement because the plaintiff spent the money relying on an assumption, induced by the defendant, that the defendant would reimburse the plaintiff for the monies spent.  It is to be noticed that the plaintiff is not suing on the alleged loan agreement; see Lücke: Specific Performance at Common Law (1965) 2 Tas ULR 125, nor is he alleging an agreement by way of purchase and re-sale of the business to the defendant.
Certain facts are not in dispute. The defendant executed a contract for the purchase by him of a half interest in the partnership carrying on the Cheer Leaders Go-Go Sex Bar business, in Thailand, on 11 January 1995 (Exhibit P2).  On 27 February 1995, the plaintiff borrowed monies from the Commonwealth Bank, with which he paid the amount of 1,391,000 Thai baht to one Suttie, the vendor, whereupon a half interest in Cheer Leaders was transferred to him  (at or about the end of February 1995).  The principal issue is as to whether, when the plaintiff paid the amount of 1,391,000 Thai baht and acquired the half interest in the partnership carrying on the Cheer Leaders business, he was in fact making a loan to the defendant and taking security for such loan, in accordance with a loan agreement as alleged in paragraphs 1 and 2 of the Statement of Claim or whether he purchased the one half interest for himself.
The defendant denies the relevant allegations and, in particular, says that he did not ask the plaintiff to lend him money to buy a share in the Cheer Leaders Bar and that he did not agree to any alleged offer by the plaintiff to lend the defendant money for that purpose.
This somewhat perplexing case has been rendered all the more confusing by the unsatisfactory evidence of both the plaintiff and the defendant and it is necessary to say something concerning the credit worthiness of each.  The plaintiff is an educated man in a senior public service position in Darwin.  He was at the time of the events in issue.  He gave one account in his examination-in-chief of the agreement between himself and the defendant (Transcript pp70, 71) which lent support to his case as pleaded, though his account appears to have related to something more in the nature of a preliminary discussion than a firm contractual arrangement.  However in cross-examination it became apparent that much of his evidence was reconstruction, that his recollection of events was not as clear or reliable as he would have the Court believe, and that a series of hand written documents he said were prepared and discussed with the defendant in late February just prior to his purchase of the Cheer Leaders business, were in fact prepared in early February well before the plaintiff himself says that the agreement with the defendant was struck.  The plaintiff gave unsatisfactory evidence during examination-in-chief – indeed somewhat coy evidence – about the nature of the business he purchased.  In cross-examination he denied the business included brothel facilities until his own pleadings were drawn to his attention where the business was described as a sex bar.  He did not tell the Commonwealth Bank the true nature of the business nor the true purpose, on his case, of his borrowing from the bank, namely to on-lend to the defendant.  He told the bank he was borrowing the money to acquire the interest in the business for himself.  The manner in which he gave his evidence, the contrast between his evidence in chief and under cross-examination, and the number and nature of the contradictions in his evidence undermined any confidence I had that the plaintiff was giving a true or reliable account of the facts.  Exhibit “D43”, a prior written statement of the plaintiff, wherein he asserted an agreement by way of purchase and resale of the business to the defendant, contradicted his whole case, and further undermined his credibility.
The defendant, for his part, was an even more unsatisfactory witness than the plaintiff.  His evidence contained a concatenation of contradictions.  He, like the plaintiff, was generally an unsatisfactory witness but in his case I am regretfully driven to the conclusion that he tried to mislead the Court.  I completely reject his evidence that he did not personally assess the business for the purposes of purchase as do I reject his evidence that he lost interest in buying the business before the plaintiff, to his knowledge, paid Suttie, the vendor.  I also reject the defendant’s suggestion that the plaintiff importuned Suttie and purloined the defendant’s contract to purchase from Suttie without the defendant’s knowledge.
In concluding that there was no obligation upon the defendant to reimburse the plaintiff for the monies the plaintiff expended in purchasing Suttie’s half interest in the Cheer Leaders business in the plaintiff’s own name and for the joint trip to Thailand, I have reached the following conclusions –
(a)	There was no contractual intention on the part of the defendant to pay money to the plaintiff irrespective of the defendant securing a loan.  The defendant never conscientiously intended so to commit himself.  Nor did or could the plaintiff take the defendant to have done so.  Indeed the plaintiff’s own case as pleaded was that the defendant was to pay when he got finance.  The plaintiff said in evidence (Transcript p74):  “And it was agreed that – so I would – the arrangement would be that I would become the temporary owner of Cheer Leaders until Ron raised the cash and then he would reimburse me for the cost of the money I’d lent him and any out-of-pocket expenses”.   In the circumstances there was no obligation to pay on demand or within a reasonable time regardless of whether the defendant could borrow the monies or not.
(b)	I reject entirely the defendant’s story about losing interest in the purchase and the plaintiff consciously “going it alone”.  The defendant well after the plaintiff’s purchase of the half share of the Cheer Leaders business, persisted in seeking finance via the witness Payzel to acquire the half share interest in the business from the plaintiff.  Both the plaintiff and the defendant considered the business a good investment in the sense of a high return on the money outlaid.  In late February 1995 at a second meeting with Mr Payzel, that is, after the plaintiff to the knowledge of the defendant had paid the vendor Suttie, the defendant instructed Payzel to seek monies for the purpose not only of re-financing the defendant’s northern territory business interests, but also to cover the purchase price of the Cheer Leaders business.  The defendant, contrary to his sworn evidence, was interested in purchasing the Thai business in late February.  He did fully assess the business for himself as an investment and did intend to acquire it if able.
(c)	The plaintiff purchased the business for himself intending to transfer it to the defendant when the defendant obtained finance or was otherwise able to pay.  At the time both the plaintiff and the defendant anticipated the defendant would raise the finance or in due course be able to purchase the business, and that he would do so.  I am satisfied that neither contemplated nor reached any binding agreement as to what should occur if the defendant could not raise the purchase price for the business, or what should occur if the business collapsed as it did while in the hands of the plaintiff.  The arrangement between the parties was not stipulated expressly to be subject to the defendant obtaining finance.  Neither the plaintiff nor the defendant raised the topic.  The defendant never contractually bound himself to purchase the business from the plaintiff regardless of whether he obtained finance or not – the plaintiff never expressly stipulated that such be a term of the agreement and had no cause to think the defendant was so binding himself.
(d)	The plaintiff borrowed and paid the money thinking the defendant, in turn, would pay him when the defendant obtained finance or was otherwise able to do so.  Implicit in the arrangement was that the defendant would in due course be able to pay the plaintiff.  The defendant unsuccessfully applied for finance.  The defendant informed the plaintiff that he was no longer interested in the purchase of the business when he learnt that Harrison, the owner of the other half share and who operated the business, had written to the plaintiff saying that he was leaving the bar and would not continue to operate it.  However that intimation was not a repudiation of any agreement the plaintiff has established.  I am satisfied that the plaintiff’s enthusiasm for the business, the fact that it produced a good return on monies expended, coupled with the plaintiff’s statement to the defendant prior to the purchase that “I will buy it if you don’t”, all support the conclusion that the purchase by the plaintiff was effected without securing a contractual commitment by the defendant to acquire the half share from the plaintiff, and that, contrary to his case, he was not holding the interest subject to a contract to transfer the same to the defendant, or upon trust for the defendant, and that the plaintiff’s expenditure was on behalf of or for the benefit of the himself rather than the defendant.  At the time he purchased the half share, the plaintiff, I think, considered himself free to keep the business for himself in the event the defendant, at the defendant’s option, did not proceed.  The collapse of the business was the true genesis of the plaintiff’s claim for “reimbursement”, not any contractual obligation entered into by the defendant.  The most one can infer is that the defendant agreed to purchase the half share interest in the Pattaya business from the plaintiff “if and when” he obtained finance or the monies to enable him to do so.  Such an agreement is arguably illusory and therefore unenforceable: Bailes v Modern Amusements Pty Ltd [1964] VR 436; if efficacious, any monies would only become due and payable when the defendant, by borrowing, or otherwise acquiring the means, was able to pay: Head v Kelk (1961) 80 WN (NSW) 290.  However it is unnecessary to pursue this aspect further as the plaintiff’s case was not pleaded or conducted this way.  The plaintiff’s case for breach of contract therefore fails.
	So far as the plaintiff’s claim for restitution is concerned, it is sufficient to say no monies were paid at the request of the defendant for no consideration to the plaintiff and that in fact the monies were paid for the benefit of the plaintiff.  In order for the plaintiff to succeed in restitution there must have been a payment for and on behalf of the defendant at his request and for no consideration of the plaintiff.  In the present case the plaintiff received a consideration for the payment, not the defendant.  It is not alleged that the plaintiff discharged a pre-existing debt owed by the defendant to Suttie for the half interest in the business.  The defendant has received no unjust benefit.  There was no requested discharge of a contractual liability of the defendant.

The plaintiff’s case in estoppel fails substantially for the same reason his case in contract fails:  the defendant never conducted himself or said anything to indicate he unconditionally agreed to "reimburse" the plaintiff in the manner alleged.  In so far as the plaintiff might have made any such assumption it was not induced by anything said or done by the defendant.  The defendant did not bind himself to obtain finance or to reimburse the plaintiff.
I have already said the plaintiff’s case was not pleaded as a purchase and re-sale of the business to the defendant.  There is no reliable evidence of facts or circumstances or contemporaneous conduct of the parties that unequivocally supports the plaintiff’s case of a loan upon the terms pleaded as opposed to an agreement for purchase and re-sale, the very contract asserted as a fact by the plaintiff in Exhibit D43.  The plaintiff has failed to establish his case as pleaded.
The plaintiff’s claim is dismissed.  I shall hear the parties as to costs.

