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IN THE COURT OF CRIMINAL APPEAL
OF THE NORTHERN TERRITORY OF
AUSTRALIA AT DARWIN

Tan v The Queen [1999] NTCCA 64
No. CA19 of 1997 (9512894)

	BETWEEN:

	TAN SENG KIAH
	Applicant

	AND:

	THE QUEEN
	Respondent

CORAM:	MARTIN CJ, ANGEL & RILEY JJ

REASONS FOR JUDGMENT

(Delivered 21 June 1999)

MARTIN CJ:

	I have had the advantage of a draft of the judgment of Riley J, and for the reasons given by his Honour, agree with the orders he proposes.  It is arguable whether the communication alleged to have been made by the jury keeper to the juror falls within the definition of “protected information”.  It may be that the jury had not embarked upon their “deliberations” at the time that the communication is said to have been made.  The question does not arise for decision in this case.

ANGEL J:
	I agree with Riley J.

RILEY J:
	On 5 September 1997 the applicant was convicted of being knowingly concerned in the importation of prohibited imports, namely heroin, contrary to par 233B(1)(d) of the Customs Act.  On 21 October 1997 he was sentenced to a term of imprisonment of 24 years with a nonparole period of 16 years.  He has instituted proceedings by way of appeal from the conviction and sentence.  
	The applicant now seeks to add a further ground of appeal based upon an allegation that there was “an improper communication to one or more members of the jury by a jury keeper”.  The basis of the allegation is contained in an affidavit of Martin Breen, affirmed on 16 April 1998, in which Mr Breen states that he attended a social function in December 1997 where he was introduced to a person identified as Tuan Nguyen.   Mr Breen says that in the course of a conversation Mr Nguyen informed him that he had been “a juror in the trial of Tan Seng Kiah” and then went on to say:

“Mr Nguyen had a good recollection of the case.  Amongst other things Mr Nguyen was of the opinion that it was lucky that the jury had convicted Tan Seng Kiah.  (This) surprised me and I asked why that was.  He said a sheriff’s officer had told a juror that if Tan went back to Singapore he would have been executed if he was not convicted here.  I was very surprised by this and asked him if he knew how this came about.  He said that as far as he could recall the sheriff’s officer had told a juror that in a previous heroin importation case involving some Thais, one of the accused was found not guilty, returned to Thailand, and was executed.  He said that from the time that this was mentioned until he was discharged from the jury this was a frequent area of discussion.”
	Mr Breen said that he met with Mr Nguyen again on 21 December 1997 when the following conversation occurred:

“I explained to Tuan Nguyen that I had already communicated what he had previously said to my superior.  He appeared alarmed about this, and said he did not really want to be involved.  I explained to him that jurors should only have account of the evidence before them in Court, not the opinions of sheriff’s officers.  I explained the whole of the criminal justice system depends on a fair jury system.  I then asked Mr Nguyen to be clear about what he said to me.  He repeated the earlier conversation but was no longer certain about what was said if Tan went back to Singapore.  He was however, still adamant that a female sheriff’s officer had recounted to someone on the jury the story about the Thai national being executed after returning to Thailand after his acquittal in the Supreme Court.”
	Despite the request of Mr Breen, Mr Nguyen declined to provide a written statement in support of the information provided to Mr Breen.  According to Mr Breen there was no identification of the sheriff’s officer although Mr Breen noted that the person was referred to as “she” from which Mr Breen gathered the person was a female.  

The solicitor representing the applicant then engaged a private investigator to interview members of the jury regarding the allegations made.  This instruction and the subsequent investigations may have involved a breach or breaches of s 49A and s 49B of the Juries Act, about which I will say no more.  It seems the investigations ceased following expressions of concern being made by the solicitor for the respondent and an appearance before Angel J.  
The matter now comes before this Court pursuant to a summons in which the applicant seeks an order “that the sheriff (or such other person as the Court considers appropriate) carry out an investigation to determine whether there was an improper communication between a jury keeper and one or more members of the applicant’s jury during his trial”. 
The Juries Act
The Juries Act was amended with effect from 30 March 1998 to provide for confidentiality of jury deliberations and for anonymity of jurors.  Section 49A deals with the publication of “protected information” and restricts this to certain identified circumstances.  Protected information is defined to mean: 
“Particulars of statements made, opinions expressed, arguments advanced and votes cast by members of a jury in the course of their deliberations, other than anything said or done in open court.”
	The section provides for a prohibition on disclosing, obtaining and publishing protected information and then goes on to provide for circumstances of exception to the prohibition.  For present purposes the exceptions include that the prohibition against disclosure of protected information does not prohibit disclosing that information to a court.  The prohibition against soliciting or obtaining protected information with the intention of publishing or facilitating the publication of that information does not prohibit soliciting or obtaining protected information in the course of proceedings in a court.  Finally the prohibition against publishing protected information does not prohibit publishing protected information where that publication is authorised by the Attorney-General, in certain circumstances, or where it is part of a “fair and accurate report” of certain proceedings in court.  

The application of the applicant is for the court itself to investigate the matters raised in the affidavit of Mr Breen with a view to ascertaining whether there is any substance to the information received by him and, if there be substance to that information, calling that information in aid in the appeal which has been instituted to this Court and which is yet to be heard.
Given that the proposed enquiry is to proceed by way of disclosure of protected information to the Court, it seems to me that the provisions of s 49A are not contravened.  
	The common law provided for non-disclosure by a former juror of what occurred in the course of the jury’s deliberations.  This serves a valuable public purpose, as has been explained in Zampaglione (1981) 6 A Crim R 287; Medici (1995) 79 A Crim R 582 and Young (1995) QB 324.  
The provisions of s 49A of the Juries Act alter the common law position by permitting prohibited information to be disclosed to various identified bodies including “a court”.  The information that can be disclosed is not limited to extrinsic material but includes “particulars of statements made, opinions expressed, arguments advanced and votes cast by members of the jury in the course of their deliberations”.  It follows that a person (including a juror) may disclose to a court details of the deliberations of the jury without infringing the statutory provision or the former common law rule. 
	I agree with the observation of Callaway JA in Portillo (1996) 88 A Crim R 283 at 288 where, in relation to similar but different legislative provisions, he observed that he could “see no reason to doubt that such disclosure may be made to this Court through one of its own officers”. 
In Medici (supra) a Full Court in Victoria considered the application of s 69A(5) of the Justices Act (Vic) and said:
“It is not necessary for the determination of this appeal for the Court to explore and determine the parameters of that subsection.  By its terms it would enable investigations to be made and disclosure to be had relevant to the commission of a criminal offence perpetrated during the course of the deliberations of a jury.  Further, by its operation a judge or a court might be able to investigate and obtain information from jurors relevant to procedural irregularities occurring during the course of the deliberations of a jury.  In appropriate cases it might also enable wider investigations to be had and disclosures made relevant to what occurred during the course of a jury’s deliberation.  However we do not read the provisions of s 69A of the Act and in particular subsection (5) as evincing an intention of parliament to bring about a change to the general proposition that a court will not receive evidence after verdict or enquire into what has taken place or passed between jurors during their deliberations or the reasons for its decision.”
	Whilst I have some sympathy for this view the legislative provisions of the Northern Territory appear to go further than the Victorian provisions and allow for a wider investigation.  As the scope of s 49A of the Juries Act was not specifically argued before us in this regard and, as it is not necessary to determine the limitations (if any) of the exceptions provided for in that section for the purposes of the order we are called upon to make, I leave the issue for another day.

It was submitted on behalf of the respondent that the applicant had not in this case established “a material irregularity”.  It submitted that even if the statement as recorded by Mr Breen had been made, it is significant “that it contains no reference to the evidence, no expression of opinion regarding the evidence, did not constitute an attempt to persuade the jury to a verdict and, in any event, was made well before the jury commenced its deliberations.”  It was therefore submitted that there was no real suspicion in the circumstances of this matter that the jurors were influenced by the information provided to them.  
The test which will ultimately be applied by the Court to determine whether the conviction ought be quashed and a new trial held, is whether the incident was of such a character that, if the verdict is allowed to stand, justice would not appear to be done or that the incident was likely to give rise to a reasonable suspicion concerning the fairness of the trial: R v Chaouk (1986) VR 707 at 712.  The test was expressed as follows in R v Emmett (1988) 14 NSWLR 327 at 339:
“In my judgment it is not essential to prove that the jurors, or some of them, were actually influenced by what happened.  It is enough for there to be a real suspicion that they may have been so influenced.”
	In the present application the issue of whether or not there is a “real suspicion” of influence need not be addressed.  There is a clear suggestion that information which should not have been before the jury was provided to them by a jury keeper and was of sufficient interest to them to be “a frequent area of discussion”.  The circumstances are, at present, uncertain and, to my mind, are worthy of investigation.  

The application to amend the grounds of appeal should await the outcome of the further investigation.  
In my opinion this Court should direct that an investigation take place but that the investigation should not, at least at this time, be directed towards anything addressed by the jurors in the course of their deliberations, nor directed towards the reasons for the decision of the jury.  Further, in my opinion, the members of the jury (save for Mr Nguyen) should not be required to provide information regarding what occurred in the jury room without further consideration of that issue by this Court.  In this regard I bear in mind the observations in Zampaglione (supra) where Young CJ and Murray J said (298), in a judgment with which Southwell J agreed on this point:
“We are clearly of the opinion that the members of the jury should not be recalled to be asked whether they had read the article or indeed any other question.  Every consideration of policy points to that conclusion.  It is of the utmost importance that citizens who are called upon to serve as jurors should feel able to carry out their duty free from the fear that long after the trial they might be called back to the court to give evidence about something they might or might not have done.  Furthermore, all the former jurors might not now be available.  In the present case, it is particularly important that the jury be allowed to retire into anonymity.  Any prospect of their being recalled to be questioned or even of their being requested to swear affidavits would or might involve the risk that attempts would be made to bring pressure to bear upon them.  We accordingly regard it as highly undesirable that an approach of any kind be made to any of the persons who made up the jury.”
	In the circumstances of this matter it should be possible to identify either the specific officer of the Court who is the subject of the allegations or, at least, limit the possible candidates to a small number of persons.  Provided the allegations remain extant after information is obtained from Mr Nguyen then it seems to me that that person or those persons to whom the allegations may apply should be approached for their version of the events.

I would propose the following orders:
(1)	The Court directs Terry Francis Coulehan, Master of the Supreme Court, to make an affidavit deposing to all information obtained by him relating to the matters raised in the affidavit of Mr Breen from the juror Mr Tuan Nguyen, other than information concerning statements made, opinions expressed, arguments advanced or votes cast in the course of the deliberations of the jury of which he was a member.
(2)	The Court directs the Master to request and obtain from the said juror a disclosure by him of any other information relating to such matters that he is willing to provide concerning communications by a jury keeper to any of the jurors at the trial of the applicant other than information concerning statements made, opinions expressed, arguments advanced or votes cast in the course of the deliberations of that jury.
(3)	The Court directs the Master to request the said juror to make an affidavit verifying the information referred to in par (1) and deposing to any information provided pursuant to par (2).  If he be unwilling to do so the Master is to make a further affidavit himself deposing to the latter information.
(4)	In the event that Mr Nguyen confirms, or at least does not resile from, the matters raised by Mr Breen then the Court directs the Master to endeavour to identify the relevant jury keeper and to request and obtain from that person an affidavit deposing to any information relating to the said matters.  If that person be unwilling to provide an affidavit then the Master is to make a further affidavit himself deposing to such relevant information as he has obtained from or in relation to that person. 
(5)	The affidavits referred to above and any exhibits thereto are to be filed no later than 1 August 1999.
(6)	The Court directs the Registrar of the Court to provide copies of each affidavit filed pursuant to this order, any exhibits thereto and of the report of the Master, to each of the applicant and respondent.
(7)	The Court orders that those documents are to be made available only to the Master and the applicant and the respondent and are not to be copied except for that purpose or for the use of the Court.
(8)	The Court orders that, subject to the next paragraph, none of the information contained in any of the said documents is to be disclosed to any other person, or used for any purpose other than the applicant’s application for leave to appeal and his appeal, except with the leave of the Court.
(9)	The preceding paragraph does not apply to any disclosure or use of the said information by the Director of Public Prosecutions in connection with his prosecutorial functions.
(10)	Liberty to apply for directions is reserved to each party.

______________________

