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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 726 of 1984
 




BETWEEN:
JACOB JOHN DE VRIES
First Plaintiff

AND:
CHRISTINE JOY DE VRIES
Second Plaintiff

AND:

BERRY SPRINGS PASTORAL COMPANY PTY LTD
First Defendant

AND:
GRAHAM MAXWELL CHRISP
Second Defendant

AND:
WENDY JUNE CHRISP
Third Defendant
AND:

DRACO PTY LTD
Fourth Defendant
AND:

TSEN AND LIEW INVESTMENTS PTY LTD
Fifth Defendant


CORAM:	MARTIN J.

REASONS FOR JUDGMENT
(Delivered 15 February 1988)



This is an application filed on 10 November 1987 by the second, third, fourth and fifth defendants ("the


applicants") to discharge an order made by Nader J. on 14 December 1984, upon the application of the plaintiffs, whereby those defendants were restrained from entering into any agreement or attempting to lodge for registration any dealings with respect to two parcels of land.	A further order was made at the same time placing restraints upon the defendants regarding certain shares.	The initial application was made ex parte and the orders sought as a matter of urgency by Mr Parish on behalf of the plaintiffs.

The restraints were expressed by His Honour to be "for a period of 28 days from today or until further order". During the course of submissions made by counsel who then appeared for the plaintiffs, His Honour said, "When will the matter come back before the Court?	I mean I just don't want to grant an injunction like this that goes on indefinitely". Later His Honour said"... after 28 days it lapses, or alternatively you have to make a fresh move, don't you?".
Counsel replied, "Yes, Your Honour".	His Honour went on to say that liberty to apply should be reserved to enable the defendants to do so, since they had not been heard at that stage.	He ordered that they have liberty to apply on short notice to vary or vacate the orders made.

A writ was issued on the same day.	There is no evidence as to when it was served but an appearance was not filed on behalf of the applicants until 21 October 1987.






On 11 January 1985 counsel who had appeared before His Honour when the orders were made, and Mr Barr who it appears was acting for the second, third, fourth and fifth defendants appeared before His Honour Justice O'Leary.	The first defendant did not then appear and it was noted on the Court record "By consent His Honour made orders in the following terms -

"Without admitting ar.y of the matters alleged by the plaintiffs, the 2nd, 3rd, 4th and 5th defendants conser.t that both injunctions, i.e. paragraphs 1 and 2 of the orders of Nader J. dated
14 December 1984, continue in force until a further order is made.	Costs to be reserved".


This was net drawn to my attention.	Indeed counsel representing the applicants said that nothing had happened in this action since December 1984 and suggested that the order had lapsed.	Had I not discovered it for myself, upon looking through the file (something which all of the parties must have known and if forgotten could have ascertained had they cared to do so), I would have thought this application could have been resolved simply enough.	Reference to the terms of the original order made and the decision of
Malins V.C. in Bolton v London School Board (1877-78)
7 Ch D 766 at 771 lead to the view that this application would have been unnecessary.	The injunction would have ceased to have effect at the expiration of the period of
28 days.	Perhaps that is why the matter was brought back






before the Court on 11 January 1985.	As things stand the order remains in place by virtue of the consent order made on that day.	I must therefore now turn to consider whether or not the order should be discharged.		There have been some changes in circumstances since it was made.

The plaintiffs on the one hand and the second and third defendants on the other are all directors and shareholders of the first defendant.	They have equal control of its affairs and it appears they had differences between them which could not be resolved.	The plaintiffs commenced this action, which has been described as "a derivative", on behalf of the company or in its interests, relying, I presume, upon the rules in Foss v Harbottle.	The original orders were made on material disclosed in the first plaintiff's affidavit sworn 14 December 1984.		Briefly, he deposed that the company was the registered proprietor of land referred to as sections 664 and 1776; that section 664 had been transferred to the fifth defendant, a company controlled by the second defendant; that the second defendant had arranged to discharge a mortgage over section 1776 and lodge an application for subdivision in respect of it.	He said that those dealings were not authorised by the first defendant and that although the subdivision of section 1776 was consistent with the aims of the company, he feared that the second defendant might sell the subdivided parcel and not account for the proceeds.	That fear was based upon
file_0.bin








the alleged unauthorised dealing with section 664.	Although the transfer of section 664 was expressed to be for a consideration of $47,800 paid to the first defendant, that sum had not been received by it.	It is unnecessary for me to refer to the facts alleged in relation to the shares.

It is not now suggested that those matters were not such as to justify the making of the orders.

Mr Southwell was appointed as provisional liquidator of the first defendant on 8 August 1985 and it seems to be accepted by all parties that he now stands in the place of the plaintiffs in these proceedings.	He has done nothing to pursue them.	However, he did seek an order, which was consented to, to discharge the order which restrained dealings with the shares.	That matter came before me on 22 October 1987.		There is no evidence as to when the writ was served but the second, third, fourth and fifth defendants did not file an appearance until the previous day.	I assume they had been served shortly after the orders were made by Nader J., given their representation before O'Leary J.

Although taking no steps to pursue this action, Mr Southwell has taken other proceedings. On 15 October 1987 he caused a writ to be issued on behalf of the first
defendant in these proceedings in which the second third and
fifth defendants herein are the defendants.	In it the company seeks the unpaid purchase price of $48,700 (sic) in respect of the sale of section 664, or alternatively damages arising from the same transaction.	In these proceedings the plaintiffs, in whose stead Mr Southwell now apparently stands, has sought a declaration that the fifth defendant had held section 664 as trustee for the first defendant.

The applicants say that in initiating that action the first defendant, who, as a result of the appointment of the provisional liquidator, now stands as plaintiff in this matter, has elected to pursue a different remedy against the other defendants, but arising from the same facts as are alleged in this matter.	That is reinforced, so they say, by the lack of any activity in relation to the substantive action in these proceedings.

In addition I was told there were other proceedings commenced in 1985 in this Court between certain of the parties on each side of the record in this action, which is set down for trial in April next.	There is no evidence before me as to the nature of those proceedings, but there was a disagreement between counsel as to whether or not the outcome thereof would have any effect upon this action.
Counsel for the applicants said that those proceedings would not resolve the issues here.






Discharge of the order in respect of section 664 is not opposed by the plaintiffs on the record but is opposed by the provisional liquidator.

I was advised by counsel for the applicants, without dissent, that the Registrar-General has placed a caveat on dealings regarding section 1776, that is, the property in respect of which the Registrar-General holds the certificate of title and proposed plan of subdivision.
Presumably that caveat was lodged pursuant to the Registrar- General's powers under section 220(5) of the Real Property Act.	Counsel for the plaintiffs inform me, again without a dissent, that the fifth defendant had also placed caveats on the title to that property.	It appears that that company is controlled by the second defendant, one of the applicants for the discharge of the order affecting the property, and thus any fetter on the dealings in regard to that property arising from that caveat could be removed by him.

Mention has already been made of the discharge of the order made concerning certain shares as it affected the first defendant.	As those shares have been sold and are no longer the property of the first defendant, the applicants say that there is no reason why the order should continue in respect of the other defendants.
To summarise, the orders presently on foot restrain the defendants from dealing with the two parcels of land and all but the first defendant from dealing with the shares.
The provisional liquidator has elected not to pursue these proceedings but has taken action in which the relief sought in relation to section 664 is inconsistent with that sought here, the Registrar-General's caveat forbids dealings with section 1776, the shares have been sold and no further relief is sought in respect of them.

I am satisfied that there have been changes of circumstances and that new facts have arisen such as to render the restraining orders presently in force unnecessary in the interests of the first defendant, who is, as I say, now effectively the plaintiff.

In Adam P Brown Male Fashions Pty Ltd v Phillip Morris Inc (1981) 148 CLR 170 at 178, Gibbs C.J., Aickin J., Wilson and Brennan JJ. said -

"Just as an interlocutory injunction continues 'until further order', so must an interlocutory order based on an undertaking.	A court must remain in control of its interlocutory orders.	A further order will be appropriate whenever, inter alia, new facts come into existence or are discovered which render its enforcement unjust".


In this case the restraints continue under the consent order but I do not consider that there is any
. .




relevant distinction between that and an undertaking or order obtained otherwise.	The applicants should no longer be subjected to the orders in circumstances where the substantive proceedings upon which they were obtained have not been pursued and there is no explanation for that inactivity.	In any event, the other matters to which I have referred are in my opinion sufficient to show that the orders should be discharged.

I order that the remaining orders made by Nader J. on 14 December 1984 and continued by the consent order made by O'Leary J. be discharged in so far as they relate to the second, third, fourth and fifth defendants.
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