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 On 16 December 1987 I delivered Reasons for Judgment in this matter concluding, "There will be judgment for the plaintiff against the second defendant for
$479,684.05".


On 22 December the solicitor for the second defendant attended on senior counsel and grounds of appeal were settled.	The office of the solicitor in Darwin was closed for business during the Christmas/New Year holiday







period, re-opening on 4 January 1988.	A form, purporting to be a Notice of Appeal was lodged in the Registry, on
6 January.	It bore the appropriate stamp duty, it was
.allocated a number, "AP2 of 1988", (0.84.02(3)) and stamped with the seal of the Court.


The practice appears to be that after filing of docurr,ents in the Registry they, or sealed copies, are later returned to the filing party by the Registry.	Presumably further checking of the documents takes place.		A requisition was issued on 15 January returning the Notice for amendment as to matters of form.

Four days later the Deputy Master "authenticated" the Judgment, a matter to which I will return.	I note in passing that the order for costs set out in that document does not accord with the order I made in that regard.

A fresh Notice of Appeal was lodged in the Registry on 21 January, it appears that again it was defective but that the error was rectified on 27 January.	The Notice was served on the solicitor for the plaintiff on 3 February, who filed a Notice of Appearance on 8 February.	It is not dated.

On 11 February the matter came before me on the hearing of interlocutory matters, the second defendant





("appellant") seeking a stay of execution on the judgment  and leave to amend the Notice of Appeal by adding a further ground.		At that time counsel for the plaintiff indicated that he wished to argue the question of the competency of  the appeal, it being said that it was not filed or served in time.	All these issues were argued on 18 February at which time the appellant made application for leave to file and serve a Notice of Appeal out of time, should it be necessary to do so.

The rules relating to appeals are in Chapter 2 of the Rules of Court which came into operation on 1 Noverrber 1987.

Order 85.12 relevantly provides that a Notice of Appeal shall be filed and served within 28 day_s after "the rr.aterial date".

A Judge, for special reasons, may at any time give leave to file and serve a Notice of Appeal, 0.85.12.2.

"Material date" is defined in 0.85.01 which only applies to that Part of the rules dealing with Civil Appeals.	It provides -

"'material date', in relation to an appeal or an application for leave to appeal, means -






	in the case of a judgment in a proceeding entered or to be entered pursuant to a direction or leave for entry - the date of direction or leave;


	in the case of any other judgment in a proceeding - the date of entry;


	in the case of an order in a proceeding - the date on which the order is made;


	in the case of a verdict in a proceeding - the date on which the verdict is given; and


	in the case of any other decision - the date on which the decision is pronounced or given".



The appellant argues that, in the circumstances of this case, the material date is that set forth in paragraph
	of the definition ..	The plaintiff/respondent says that it is as set out in paragraph (b).


Research has failed to disclose the source of this rule and· thus no authorities which might assist.

Not without some hesitancy, I am of the view that neither proposition put to me is right.	Paragraph (a) of the definition is directed to judgments entered by direction or leave.	Although I have been unable to find any reference to "direction" for judgment, elsewhere in the Rules, O.22.10 provides for leave to enter judgment for an unascertained debt.	There may be other examples.
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As to "entry" referred to in paragraph (b), O.24.05 and 0.24.06 speak of judgments entered, a reference, for example, to judgrnents entered in default of appearance or defence, 0.21.01 and 21.02.	Order 1.05 distinguishes between judgrnents entered or given in pending proceedings.
See also Form 60B "General Form of Judgment Entered".	There is no provision for "entry" of a judgrnent from which the appeal here is sought.

The formal judgrnent, O.84.10.3(vii), as opposed to that.pronounced by the Judge, is obtained by a process called "authentication", 0.60, and the words "enter" or "entry" do not appear therein.	The provisions of 0.60.01 deny that "entry• equates with authentication, since they envisage an appeal being instituted prior to authentication. I consider that the word "judgrnent" in this paragraph means any judgrnent entered other than by direction or leave, but not a judgrnent given by the Court.	The word "entry• must be given full effect.

Paragraph (c) deals with "orders" which I consider refers to final orders in proceedings,  rather  than the giving of a judgrnent';.

The word "verdict" in paragraph (d) relates to trials by jury, and has no application here.
hich leaves paragraph (e).	The word "decision" is defined in 0.83,01 for the purposes of that Order.	The definition does not apply to 0.85 but, notwithstanding that, I consider that in 0.85 it bears much the same meaning  taking it in its ordinary sense.	Paragraph (e) provides for the fixing'of time for appeal in all circumstances where an appeal lies and the time for filing and service is not provided for in the preceding paragraphs.

Accordingly, the appellant had 28 days from
16 December 1987 within which to file and serve the Notice of Appeal, i.e. 13 January 1988.	The exclusion of the period from 24 Decerriller to 9 January for the calculation of time, as provided in 0.3.04, does not apply since that Order only relates to time fixed by Chapter 1 of the rules.	The appeal rules are in Chapter 2.

The history of the appellant's efforts to file the Notice of Appeal has been set out .above.	Certainly, those efforts were not successful due to errors in the preparation of the original Notice.	But, it was not until 15 January that they were brought to the attention of the appellant's
"	solicitors.	They should have been noticed and drawn to attention much earlier.	Filing of the second Notice followed shortly thereafter.	It cannot be said that the solicitor for the appellant was unduly dilatory or that the respondent has been prejudiced by the effluxion of time from
13 January to 3 February when his solicitors were served.
Order 85.12(2) provides that a Judge, for special reasons, may·at any time give leave to file and serve a notice of appeal.	This rule is in similar terms to 0.52, r.15(2) of the Rules of the Federal Court of Australia.	The application of that rule was considered in Jess v Scott and Others (1986-1987) 70 ALR 185 by the Full Court comprising Lockhart, Sheppard and Burchett JJ.	After an extensive review of authorities their Honours said at p.193 -

•It should not be overlooked that r 15(2) enables leave to be given 'at any time'; the 'special reasons' relevant to such a power cannot but describe an elastic test, suitable for application across a range of situations, from an oversight of a day to a neglect persisted in during a prolonged period.	It would require something very persuasive indeed to justify a grant of leave after, for example, a year; equally, it may be said, something much less significant might justify leave where a party is a few days late.		'Special reasons' must be understood in a sense capable of accommodating both types of situation.	It is an expression describing a flexible discretionary power, but one requiring a case to be made upon grounds sufficient. to justify a departure, in the particular circumstances, from the ordinary rule prescribing a period within which an appeal must be filed and served".
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 The reasons for the delay have been fully explained in evidence and are not the subject of dispute.	I consider, in the exercise of my discretion, that justice between the parties requires that leave be given to file and serve the Notice of Appeal, nunc pro tune, to 3 February 1988.


The appellant's application to amend the Notice of Appeal by adding a further ground is not opposed and leave is given accordingly.


Order 84.14 of the Rules is as follows -


"(l)	Subject to any other law in force in the Territory, an appeal shall not -

	operate as a stay of execution or of proceedings under the judgment from which it was made; or


	invalidate an intermediate act or proceeding,


except so far as the court below directs.

(2)	The Court may vary or vacate a direction given under subrule (1)".



In Beasley v Marshall (1985-1986) 41 SASR 299, in an action on behalf of an infant, the plaintiff was awarded approximately $1.5 million dollars and Public Trustee'was appointed to manage the fund.	An appeal was brought, and counsel for the defendant (appellant) indicated that it was proposed to pay $900,000 into Court and that there be a stay of execution as to the balance.	Lunn A.J. at p.303/304
said -


"Order 58, Rule 22 states:

'An appeal shall not operate as a stay of execution or of proceedings •.• except in so far as the Court ... may sc, order .•.'
In Hackney Tavern Nominees Pty Ltd v McLeod (1983)
33 SASR 590, at pp.594-595, White J. said in relation to a similar rule:

'..., it states quite clearly, as does Rule 22, that 'an appeal shall not operate as a stay' unless a judge so orders.	The norm is no stay.	If there is to be a stay, cause must be shown.		The onus is upon the person seeking the stay and the onus is not lightly discharged ... It is, of course, a judicial discretion and not to be fettered by adjectives such as 'special' or 'exceptional'. It is necessary to show appropriate reasons for a stay and to show that the appeal machinery is not being used as an instrument of oppression or merely as a delaying tactic.'
In Amoco Australia Pty Ltd v Rocca Bros Motor Engineering Pty Ltd (1972) 7 SASR 268, at
pp.325-326, Wells J. said in relation to Rule 22:

'The  discretion, of course, is a wide one. The Rule does not place any explicit limitations upon it: it must be exercised judicially in all the circumstances, and not arbitrarily ••. It would appear, even. on first sight, that the Rule contemplates that special reasons must be offered why, in a particular case, a departure should be made from the general rule .•. [then quoting and a opting what was said by Lowe J. in Klinker
Knitting Mills Pty Ltd v L'Union Fire, Accident and General Insurance Co ,Ltd (1937)
43 ALR 298 ... but in the exercise of that discretion one has to bear in mind that the rule is that there shall be no stay.	The language used suggests that there must be some exceptional circumstances shown to take the case out of the general rule ... If no facts are shown on which the Court can base its discretion then, apart from consent, there will be no stay.	The facts must justify the stay.]'.

In respect of applications under the Rule for stays on judgments for the payment.of sums of money the only relevant special circumstance which the courts appear to have taken into account is whether there is a sufficient risk that if the defendant succeeds in his appeal the plaintiff will be unable tc repay the judgrnent moneys which he has received (Scarborough v Lew's Junction Stores Pty Ltd [1963]
V.R. 129; Cox v Mosman [1908] Qd SR 210; Small v





Commissioner.for Railways (1938) 55 h""N (NSW) 99;
Hordern v Smith (1889) 15 VLR 512; Grirnson v
Freeman (1909) 26 WN (NSW) 3; Paterson v Clarton
(1886) 7 ALT 118; Andrews v John Fairfax & Sons Ltd
[1973] 2 NSWLR 184).	Unless that risk exists the courts have not looked at the possible merits of the appeal or any financial hardship to the defendant in having to pay out the money".


The application for the stay of execution was refused but the judgrnent debt in that case was to be paid to Public Trustee on behalf of the infant plaintiff.

Dawson J., in Federal Commissioner of Taxation v Myer Emporium Ltd 64 ALR 325 at 327, speaking of similar provisions in the High Court Rules, observed -

"It is well established by authority that the discretion which it confers to order a stay of proceedings is only to be exercised where special circumstances exist which justify departure from the ordinary rule that a successful· litigant is entitled to the fruits of his litigation pending the determination of any appeal: ,see, eg, The Annot Lyle (1886) 11 PD 114 at 116; Scarborough
v Lew's Junction Stores Pty Ltd [1963] VR 129 at
130.	Special circumstances justifying a stay will exist where it is necessary to prevent the appeal, if successful, from being nugatory: see Wilson v Church (No 2) (1879) 12 Ch D 454 at 458; Klinker Knitting Mills Pty Ltd v L'Union Fire Accident
and General Insurance Co Ltd [1937] VLR 142. Generally that will occur when, because of the respondent's financial state, there is no reasonable prospect of recovering moneys paid pursuant to the judgment at first instance.
However, special circumstances are not limited to that situation and will, I think, exist where, for whatever reason, there is a real risk that it will not be possible for a successful appellant to be restored substantially to his former position if the judgment against him is executed: see McBride v Sandland (No 2) (1918) 25 CLR 369 at 375".
In this matter the appellant offers to pay $100,000 to the respondent, and seeks a stay of execution in respect of the balance.		The respondent is a young man, incapable of work, and who suffers deep seated psychological problems and physical disabilities.	His evidence at trial was to the effect that if he was successful and obtained an appropriate award he intended to acquire a small property.	There is no evidence as to his assets other than his interest in the judgment debt.	So far as I know he is still living in modest circumstances and has ongoing expenses for medical expenses and the like.


The sum of $100,000 offered, represents what the appellant says is the respondent.' s maximum entitlement under a statutory scheme which I need not piscuss here.	I held that the scheme did not apply to him and that finding is a
subject of the appeal.	There are f rther grounds of appeal
' .
which raise issues as to the quantum of the award of
damages, even if my answer regarding the applicability of the scheme is upheld.	In so far as it is a consideration, it can not be said that the appellant is without prospects of success on any of the grounds of appeal.

The decision as.to whether or not to grant a stay of execution is discretionary and it appears may be made on conditions, Williams nsupreme Court Civil Proceduren p.320. In Marconi's Wireless Telegraph Co Ltd v The Commonwealth


(1913) 16 CLR 384 a stay was granted upon the applicant's undertaking to prosecute appeal processes with all reasonable expedition and to pay damages for any disadvantage sustained by reason of the order, similarly in Jennings v Burgundy Royale 69 ALR 265.

In Klinker Knitting Mills Pty Ltd v L'Union Fire Accident and General Insurance Co Ltd  (1937) VLR 142 a stay was granted upon condition that monies were paid into Court. Lunn A.J. in Beasley v Marshall at p.304 indicated his preparedness to direct the plaintiff's  manager, Public Trustee, to allow part of the damages  award  to·remain  for the time being on deposit with the defendant's (appellant's) insurers at a proper rate o_f intE!rest and with suitable security.	His Honour went on to say that a special  application would need to be made for  that  purpose (presumably because the agreement of Public Trustee  was needed) but the report does not disclose what, if anything, occurred thereafter.

The authorities are clear.	An appeal does not operate as a stay, the applicant for the stay carries a heavy onus, and where a stay is sought in respect of judgment for the payment of money the only relevant special circumstance which the courts appear to have taken into account is whether there is a sufficient risk that if the defendant succeeds in the appeal the plaintiff will be
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unable to repay the judgment money received.	The ordinary rule is that the successful litigant is entitled to the fruits of his litigation pending the determination of any appeal.


Reference has already been made to the respondent's psychological problems.	They have led him to act irrationally  and to have deep distrust as to the operation of the law and towards some of his legal advisers.	Eis perception of the delays which occurred in bringing his action to trial has aggravated  his mental condition.		It was the opinion of experts given upon the hearing  that the making of an award in his favour would not be likely to alleviate his mental condition, at least in the short term.  I consider that there is a real risk that if the appellant  is successful, it may be at least difficult if not  impossible  to recover any amount found to be due to be repaid as a result of the appeal.	However, I am most mindful of the needs of the respondent and that he ought not tc be denied the fruits of the judgrnent.

There is no reason why the orders made in respect of costs should be stayed.	.....


There will be a stay of execution in respect of the sum of $379,684.05  upon condition that the appellant pay that sum to the Master of this Court within 21 days from






today.	Pursuant to 0.79, that sum is to be held by the Master, until further order, on account of the respondent to be invested in such form of investment as a trustee may invest trust funds under the Trustee Act and to pay the income from the investment of that sum to the respondent for his own use and benefit absolutely.
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