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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 124 of 1987
BETWEEN:


CAROL ANN JOHNSON


Plaintiff



AND:


GEORGE ROBERT YOUNG


Defendant



CORAM:	ASCHE C.J.



REASONS FOR JUDGMENT
(Delivered the 13th day of May 1988)


This is an application by Carol Ann Johnson pursuant to s. 3 of the Partition Act 1881 of South Australia that two pieces of property in Darwin both registered in the joint names of the plaintiff and the defendant George Robert Young be sold and the proceeds divided equally.	The Partition Act of South Australia remains in force in the Northern Territory and no argument







has been raised to the contrary.	See also Squire v Rogers 1979 27 A.L.R. 330 at 338/9.

Paragraph 7 of the Statement of Claim says:-


"By	reason of the improvements of the subject land it is either impossible or impractical to subdivide or partition each parcel of the subject land and the plaintiff knows of no good reason to refuse a sale of the subject land."


That paragraph is denied in the defence but during the hearing of the case it was never suggested that these blocks of land, on each of which is erected a dwelling house, could in any way be partitioned.	That is not the dispute between the parties.	What is alleged in the counter-claim of the defendant is that the plaintiff holds her interest in both properties in trust for the defendant and an order is sought that the plaintiff sign all such documents as may be necessary to transfer the plaintiff's right title and interest in and to the subject land to the defendant or as he may direct.

The plaintiff first met the defendant in 1972 in Townsville.	At that time the defendant was in gaol.	No evidence is given as to the reason why the defendant was in gaol but it may have been connected with some business activities arising out of which he had been declared bankrupt.





These two factors, namely that the defendant had previously been imprisoned and had been bankrupt, would not normally affect the question as to the legal or equitable rights of the parties; but in this case they were specifically raised by the defendant himself; and specifically relied upon by him as part of his claim that the plaintiff held the properties in trust for him.	The basis for this will appear.

In 1972 the plaintiff was living in a de facto relationship with a man called Veitch who was a friend of the defendant.	Also living with them were the plaintiff's 2 young children by an earlier marriage.

On the defendant's release from prison he travelled to Elliott in the Northern Territory to pick up some chattels of his which had been left there.	The plaintiff and Mr Veitch were then living in Elliott and there was apparently some conversation between the plaintiff and the defendant to the effect that they might live together.	In fact the plaintiff ceased her association with Veitch some time later, and went to Sydney.

The defendant went to Mount Isa to find employment and in 1973 the plaintiff telephoned the defendant.	It was arranged that she should come and see him at Mount Isa and she did this, returned to Sydney, and then rejoined the defendant at Mount Isa where they commenced a de facto
relationship.	Subsequently the plaintiff sent for her two children who thereafter resided with them.		In 1975 the parties moved to Armidale in the state of New South Wales where the defendant had employment.		After the  Darwin cyclone in December 1974 the defendant, who was a carpenter and had also practised as a builder, heard that there was a great deal of building work required in Darwin; and ultimately he was invited to work there with a building company.	The parties arrived in Darwin with the children in about May 1976 and both found employment.	The defendant worked with the building company and the plaintiff found secretarial work with the Darwin Community College.	The parties lived in a caravan, first at Mindil Beach, then for about 6 months on a vacant block, and then they moved the caravan to 2 Mullen Place, Alawa.	The land at Mullen Place had on it a cyclone damaged house.		The house was virtually destroyed and did not provide the parties with any living accommodation but they had the use of the land on which to park their caravan.

Sometime in late 1976 or early 1977 (the evidence is not precise on this) the parties had the opportunity to purchase the property at Alawa.	The purchase price of the property was $13,000-00 and a deposit of $1,300-00 was paid. This is the sworn evidence of the plaintiff.	When the defendant was cross-examined there was, rather curiously in view of the plaintiff's evidence,	an endeavour to  put  to him that the purchase price was about $11,400-00 all of





which with the exception of about $200-00 was raised by mortgage.	The suggestion being, no doubt, that the defendant had not paid the deposit of $1,300-00.	That was denied by the defendant and is contrary to the evidence of the plaintiff and I must accept that the purchase price was
$13,000-00 paid by a deposit of $1,300-00 with the balance raised by mortgage.	I must accept also that that deposit of
$1,300-00 came from the defendant.		The plaintiff does not say this quite specifically.	She merely says "There was a deposit of $1,300-00 paid" (page 15).	The defendant is positive that he paid a deposit although not positive as to the amount.	All the probabilities are that the money was paid by the defendant because the arrangement was, and had been for some time, that the plaintiff's earnings would go to the normal household expenses of the family, while the defendant would pay all other expenses and, from time to time, supplement the plaintiff's household monies if she found her own monies insufficient.	I accept that there were times when the defendant did supplement these monies although not as often as he would have the Court believe.

When the parties purchased the property at Alawa they borrowed the balance after deposit from Mutual Acceptance Corporation.	This was the sum of approximately
$11,700-00.	Both parties were liable under the mortgage and this constituted a contribution by the plaintiff to the price.	Calverley v Green (1984) 155 C.L.R. 242 at 251 (per Gibbs C.J.): 257-8 (per Mason and Brennan JJ): 267 (per Deane J.).





The plaintiff is positive that at the time when they were purchasing the property the estate agent explained to them the difference between a joint tenancy and a tenancy-in-common.	This appears at page 14:


Question:		As best you can recall, can you tell His Honour the conversation which took place between yourself and the real estate agent in the presence of the defendant Mr Young?
Answer:	Yes, I recall us being in the
office.	We had to settle the papers and decide on this.	He had explained to Mr Young and I the difference between tenants-in-common and joint tenants.
Question: Answer:



Question:


Answer:

Question: Answer:
 
What did he explain?	What did he say?

Just very basically that tenants-in common had their own shares in the property.	They could do what they wanted with it.	And as joint tenants we had equal shares and we believed because ..•

Did he say to you anything about what would happen if one of you died?

I believe he explained the legal situation should that happen.
What did he say?

As joint owners the party remaining would be entitled to the other person's share of the property but as tenants-in-common the property would be disposed of by will as the deceased person wished.



The plaintiff then gave further evidence that when they consulted a solicitor to have the transfer drawn up the





solicitor gave them the same advice.	The defendant's evidence is that he cannot remember such conversations.

I have no hesitation accepting the plaintiff's evidence on this matter, including the evidence that the defendant was present when the advice was given.	She was generally quite clear and precise, her evidence over all was fair and balanced, and she was not shaken in
cross-examination on any relevant details.


The defendant was an unsatisfactory witness.		He was not only extremely vague about many events, but he appeared quite indifferent as to the effect of his answers. He seemed to regard some of the questioning as humourous; although at times he became somewhat truculent.	He gave the impression of caring very little about what he said.	I have no hesitation in preferring the evidence of the plaintiff over that of the defendant where there is any conflict.

The position therefore at the time of the purchase of the Alawa property was this:-



Both parties were working, although the defendant was earning more and probably at times considerably more, than the plaintiff.	The plaintiff was contributing towards the household expenses and using all her income to that end.	The defendant
was paying other outgoings and was able to save money and it was from him that the deposit of
$1,300-00 came.	He was, however, present when both the estate agent and later the solicitor explained to the parties the difference between joint tenancy and tenancy-in-common. The reason for the property being in the name of both parties was explained with some clarity by the plaintiff.	At page 71-72 she is asked -




Question:




Answer:


Question: Answer:



Question:


Answer: Question: Answer:
 Do you have recollection as to why the first property, the Alawa property was put in two names and not just one name when it was first purchased.

Yes, I have already stated there were two reasons that I believed that that happened.
Could you just remind me please?
One had to do with the fact that Mr Young was a bankrupt, and the second one was the fact that we were both working and hoped that we could both pay off the property.

That you could both pay off the property or both show your incomes on the application for finance?

No, we were both capable of paying for the property.
But in fact, as you've told us, it was Mr Young who did pay for it?

That has been so, yes.





The defendant was asked about the circumstances of this purchase, and of another purchase which will be mentioned later, and it was put to him that on both occasions the significance of the distinction between joint tenancy and tenancy in common was explained.	His answer was (page 112) -



"Every time Carol went in to sign papers I'd be in a big rush and she'd say 'I really should read through this.	I really should read through that but I guess that would take a lot of time' and of course me being pushy from the other side, it was just a matter of signing any - just signing and getting out of the place and that's all there is to it.	We never sat down and went into details about all the nitty gritties of, you know, the legal side of things."

The evidence of the defendant continues at page 112:-

Q' uesti.on:




Answer: Question:


Answer:

Question: Answer:
 
As I understand it, the reason that you put the property, the first property at Mullen Place, in joint names was not because you wanted to confer a benefit on Mrs Johnson but because you were frightened that you wouldn't be granted a credit unless it was in joint names.	Is that what it was?
To a certain extent, yes.
And also frightened that there might be some grab back from your trustee in bankruptcy, if I might use that expression.

Well that was the - that was the biggest issue, I think.
Why didn't you
The bankruptcy people was the biggest issue.





While the defendant emphasizes the question of his bankruptcy I accept also the second reason given by the plaintiff that they were both working and hoped they could both pay off the property.	Furthermore, although it may be that the defendant, as he puts it in his answers above, was more concerned with getting the sale through than with the legal position, I am satisfied, on the plaintiff's evidence, that he was present when the distinction between joint tenancy and tenancy in common was explained; and he made a conscious decision, no matter how hasty or ill considered at the time, to opt for a joint tenancy; accepting at least this, that in law he and the plaintiff thereby became owners equally and that a right of survivorship devolved to the other in the event of death or one of them.	Those circumstances are, for reasons I will now set out, sufficient in my view to rebut the "basic presumption" (per Calverley v Green (supra) that the parties would hold the property on trusts proportionate to their financial contribution.	After the purchase both parties continued to work and continued the arrangement whereby the plaintiff was responsible for the day to day household expenses with occasional help from the defendant and the defendant paid the mortgage instalments and rates and water and electricity charges in connection with the property.

What conclusions, in law and equity, arise from the recital of those facts?	The starting point, in my view, is marked out by the decision of the High Court in
Calverley v Green (supra).	In that case the plaintiff and defendant had had a de facto relationship for about 10 years.	At first they lived in a house owned by the man.
Later they purchased another house; but because the man had difficulty in obtaining finance and told the woman that the finance company required the purchase to be in joint names, the purchase was so arranged.	Money was then raised on a mortgage under which the parties were jointly and severally liable to make repayments.	It was agreed between them that the man would make the repayments and he did so.	The house was purchased, the man paid the deposit out of his own funds, the balance being raised by mortgage.	The parties were registered as joint tenants.	Their Honours Gibbs C.J., Mason, Brennan and Deane JJ. held that the fact that the balance of the price was raised by a mortgage under which both parties were liable to the mortgagee constituted a contribution by the woman to the price and the arrangement between them that the man would make the repayments did not establish that he alone provided the whole of the price.	It followed that no resulting trust in favour of the defendant could arise.	See page 258 where Mason and Brennan JJ. say -


"As	both parties contributed to the purchase price, there could not be a resulting trust in favour of the defendant alone."


In their Honour's view, however, the circumstances raised an equitable presumption which is stated in this way by Mason and Brennan JJ. at page 258:-
"Once it was found that both parties had contributed to the purchase price the conclusion had to conform to the relevant equitable presumption unless it was displaced, rebutted or qualified.	When two or more purchasers contribute to the purchase of property and the property is conveyed to them as joint tenants the equitable presumption is that they hold the legal estate in trust for themselves as tenants in common in shares proportionate to their contributions unless their contributions are equal."


See also page 246 (per Gibbs C.J.); page 266/7 (per Deane J.).	There are some slight differences of approach; Deane J. uses the term "resulting trust" to explain the proportion to which a party might be entitled by reason of his contribution; whereas Gibbs C.J. and Mason and Brennan JJ. do not specifically use that term.

Their Honours Mason, Brennan and Deane JJ., following Napier v Public Trustee (1980) (W.A.)	55 A.L.J-.R. l specifically rejected any suggestion that the presumption of advancement could be applied in cases where the parties were not married or otherwise related.	Although Gibbs C.J. dissented from this view and did not regard Napier's case as conclusive on this question, he subsequently accepted the decision of the majority in the case of Muschinski v Dodds (1985) 160 C.L.R. 583 at 590.	But that does not mean that what Their Honours Mason and Brennan JJ. refer to as the "basic presumption" may not be displaced by evidence of a contrary intention.	At page 261 Their Honours say:-





"The next question is whether the equitable presumption applicable when unequal contributors to the purchase price who are not spouses and who take a conveyance to themselves as joint tenants is rebutted or qualified by the circumstances.	The equitable presumption can be rebutted or qualified by evidence of a contrary intention common to the contributors of the purchase price.	When a common intention is in issue it is not ordinarily to be found in an uncommunicated state of mind.	It is to be inferred from what the parties do or say."


Deane J. after referring to the judgment of Mason and Brennan JJ. and to Napier v The Public Trustee (W.A.) (supra) at page 3 recognized that no presumption of advancement arose in favour of a de facto wife.	He then, however, at p. 269 went on to say:-

"In	these circumstances the starting point for the determination of the extent of the respective beneficial interests of Mr Calverley and Miss Green in the Baulkham Hills property was a presumption that the property was held on resulting trust for them according to their respective contributions to the purchase price.	That presumption could be rebutted or qualified by admissible evidence which indicated either that Miss Green was intended to have a full half beneficial interest in the property or that Mr Calverley was intended to have the whole beneficial interest.	In Charles Marshall Pty Ltd v Grimsley (1956) 95 C.L.R. at page 36 it was said in the judgment of the Court (Dixon C.J. McTiernan, Williams, Fullagar and Taylor JJ.): 'The presumption can be rebutted or qualified by evidence which manifests an intention to the contrary.	Apart from admissions the only evidence that is relevant and admissible comprises the acts and declarations of the parties before or at the time of the purchase ... or so immediately thereafter as to constitute a part of the transaction'.	This passage constitutes a guide to the evidence which will ordinarily be relevant and admissible to confirm or rebut a presumption of resulting trust or a 'presumption' of advancement namely acts and declarations of the parties before or at the time of the vesting of the legal estate
and admissions against interest.	The passage should not, however, be accepted as good law to the extent that it purports to lay down that no evidence other than that mentioned will ever be admissible.	Regardless of whether the circumstances are such as to bring the case into one of the categories of advancement, evidence of the relationship - both legal and factual - between the parties will always be admissible."


Applying those principals to the present circumstances it seems to me that the basic presumption referred to by Mason and Brennan JJ. is here rebutted by evidence of "acts and declarations of the parties before or at the time of purchase" and of the relationship of the parties at the time.	The parties had been living together for some 2 years.	There was no suggestion that they would not continue to live together.		Both were contributing to the general expenses of the household.	The impetus for the purchase of the property probably came more from the plaintiff than the defendant.	The defendant himself says p.	92 :-

"There was a fair bit of pressure put on me from Carol's side, because we had spent so much time in that caravan living at that block, or living in the caravan all up, that she was starting to look for a bit better way of life, you know, mainly putting a roof over the kids' heads."


It is true that he resiles from that statement later (p. 119 - but see later at 119, and at 120 and 123) but the probabilities are that the main thrust for the purchase of the property came from the plaintiff.	Although
the defendant provided the deposit it is clear that they proposed to continue the arrangements which they previously had that the plaintiff would contribute substantially to the household expenses and the defendant would pay the perhaps heavier expenses in relation to electricity, rates and payment of the mortgage.	It is clear that there was a discussion between them as to the method of purchasing the property.	It is clear also that they sought advice from both the estate agent and the solicitor and in both cases the difference between a joint tenancy and tenancy-in-common was explained.	In particular the right of survivorship was explained.		Although the defendant purports not to remember these conversations I am satisfied that he was well aware of them at the time.	Furthermore the defendant knew or suspected that he would have difficulty in raising finance if it were revealed that he was an undischarged bankrupt.
He had gone to the lengths of changing his original surname which was "Ivens" to that of "Young".	He needed the assistance of the plaintiff which she was prepared to give to purchase the property and I am satisfied that at the time of purchase the only reasonable inference to be drawn from the evidence is that both parties intended that the property was to be in joint names with all the legal consequences including equality of interest and the right of survivorship which flowed from that.

I am satisfied that at the time of the transaction the plaintiff believed and intended that she would be a
joint and equal owner of the property.	Of course she knew that one of the reasons for the purchase in joint names was the defendant's fear that a purchase in his own name might lead to a total loss to him if it was discovered by his creditors or his trustee in bankruptcy.		But it does not follow that she therefore believed understood or accepted that she would hold her share in trust for him or in proportion to her contributions.	The relationship at this stage seemed permanent, she herself was working and making her contribution to the household, it was reasonable for her to intend that she could and should have an equal interest in the property and she had every reason to accept what she was told by the estate agent and the solicitor as to the significance of a purchase as joint tenants as against a tenancy in common.	She refutes any suggestion that she held her interest in trust for the defendant (pp. 45, 71); and I find it difficult to accept that in the circumstances and at the time the defendant had any conscious intention that she would.	If he did, he did not disclose it either to the plaintiff or to the estate agent or to the solicitor.	For reasons which I will set out later I do not accept that the defendant acted on the basis of an earlier agreement which he alleges (and she denies) was made between himself and the plaintiff to the effect that she would receive nothing from him and, presumably, that he would receive nothing from her. (He himself was receiving quite substantial benefits from her in the shape of her contributions to the household expenses, her creditworthiness in obtaining finance and her
consent to act as a joint mortgagor).	Indeed the inference is irresistible that not only did he intend her to be regarded as an equal contributor, but that, had he been questioned by his trustee in bankruptcy on this matter, he would have stoutly denied that he was the sole owner of the property or that she held her interest on trust for him.	In Gissing v Gissing (1971) A.C. 886 at 906 Lord Diplock says:-

"As	in so many branches of English law in which legal rights and obligations depend upon the intentions of the parties to a transaction, the relevant intention of each party is the intention which was reasonably understood by the other party to be manifested by that party's words or conduct notwithstanding that he did not consciously formulate that intention in his own mind or even acted with some different intention which he did not communicate to the other party.	On the other hand, he is not bound by any inference which the other party draws as to his intention unless that inference is one which can reasonably be drawn from his work or conduct.	It is in this sense that in the branch of English law relating to constructive, implied or resulting trusts effect is given to the inferences as to the intentions of the parties to a transaction which a reasonable man would draw from their words or conduct and not be any subjective intention which was not made manifest at the time of the transaction itself.	It is for the court to determine what those inferences are."


The only inference which I can draw from the circumstances of the purchase of the Alawa property in the joint names of the parties is that the parties intended to share equally in the purchase of the property, that that was their common intention and the basic presumption is rebutted.	For the reasons I have set out I consider that the facts of this case are distinguishable from Calverley





v Green.	Certainly there are similarities.	There, as here, the male partner contributed the deposit and there, as here, the female partner contributed to expenses of the household although the male partner made some contribution in that respect.	There as here the parties were joint mortgagors.
But it appears that the only basis on which the male partner in Calverley v Green sought the female partner's acquiescence to her name being included in the contract was that it was thereby easier for him to raise finance.	That was certainly one of the factors which prompted the parties here to purchase in joint names but it was not the only one. There was in this case a specific decision taken by both to purchase as joint tenants rather than as tenants in common and only after the difference in the concepts, including right of survivorship, had been explained.	That does not seem to have been the case in Calverley v Green.
Furthermore there was here the desire of the defendant to
avoid the consequences of his bankruptcy.	The defendant concedes this to have been his main purpose.	To achieve that he necessarily had to maintain, and undoubtedly would have maintained if the matter had been investigated, that he had a bona fide intention that the legal consequence created by the joint tenancy was the true one.	If, as he alleges, he made the greater contribution to the purchase of the property and the repayment of mortgage, it would have done him little good in any bankruptcy enquiries to have relied on the basic presumption.	That would have defeated his object.	Finally - and I attach considerable weight to this
- the plaintiff's sworn evidence, which I accept, indicates that at the time of the purchase it was regarded as a joint enterprise.	I refer again to her evidence at p. 72 where she says that one of the reasons for the property being purchased in joint names "was the fact that we were both working and hoped we could both pay off the property." Although the plaintiff concedes that it was the defendant who subsequently made the payments of mortgage, rates, electricity etc, (although she continued her contribution to the household expenses) that does not in my view affect the matter if the initial intention is clear; for the relevant time to examine the transaction is the time of the purchase
not subsequent events.	In Calverley v Green their Honours Mason and Brennan JJ. said at p. 262:-

"The Court of Appeal correctly took the time of  the acquisition of the Baulkharn Hills property as the material time for determining the beneficial interests of the parties.	The evidentiary material from which the court might have drawn an inference as to the intention of the parties included their acts and declarations before or at the time of the purchase, or so immediately after it as to constitute a part of the transaction."


During addresses I raised with Counsel the question as to whether the defendant could in any event contradict the evidence that he had agreed to joint ownership by demonstrating that his intention was the unlawful one of defrauding his creditors in bankruptcy.	In the view I have ultimately taken as to the intention of the parties at the time of the transaction it is not necessary to deal with





this question.	It may be - though I do not decide it - that it would have been necessary for the plaintiff to have raised that in the pleadings.	See Haigh v Kaye (1872) 7 Ch. App. 469 at 473.		Had it been necessary to decide the point the plaintiff could, in my view, have relied on the remarks of their Honours Dixon C.J., McTiernan, Fullagar and Windeyer JJ. in Martin v Martin (1959) 110 C.L.R. 297.	That was a case in which their Honours were dealing with circumstances in which the presumption of advancement was negatived by evidence of the husband's contrary intentions, one of those intentions being to avoid federal land tax.
Their Honours' remarks at pp. 305-306 seem to me to be wider than a mere discussion of circumstances in which the presumption of advancement could be rebutted by one party who wished to do so putting forward his own unlawful intention.	Their Honours, I consider were dealing with the wider question of whether an unlawful purpose vitiated a resulting, implied or constructive trust relied upon by the proponent of the unlawful purpose.	Their Honours took the view that -

"There must under Australian case law, be further inquiry and it must be ascertained whether the unlawful purpose was in any degree carried out or, on the other hand, the intending law breaker recanted before any necessity arose of using the cover he had thus provided or else virtuously refrained from using it."


In the circumstances of this case it would seem the unlawful purpose was quite successfully carried out and
there is no suggestion that the plaintiff recanted or "virtuously refrained".


Their Honours of the High Court went on to say
that:-



"In	the present case the purposes by which Martin claims that he was actuated, though involving thoughts of evading land tax ..• were all nebulous and in fact lay in future possibilities or other contingencies and not in present necessities or imminent dangers."


The expression "present necessities or imminent dangers" seems to me to cover the situation of the defendant at the time he found himself considering the purchase of land while an undischarged bankrupt.

English courts seem to have been less inclined in trust situations to allow an unlawful intention to be excused or nullified by failure to carry it out or recantation.	(See the remarks of their Honours in Martin v Martin at p. 305).	The point is, of course, decided for us by the High Court; though one might be permitted the muted (because heretical) observation that the mischief which equity condemns is surely the initial unlawful
intention and such condemnation should not depend on whether the purposes of the wrongful act were actually achieved by the wrongful act.	There is, if I may respectfully say so, much strength in the observation of Salmon L.J. In
Tinker v Tinker (1970) 1 All E.R. 540 at 543:-
"It is trite law that anyone coming to equity to be relieved of his own act must come with clean hands. If, in a case such as the present, he were to put forward, as a reason for being relieved against his wrong act, a dishonest plot on his part e.g., to defraud his creditors, the court would refuse, him relief and would say: 'Let the estate lie where it falls'."


As I have said, it is not necessary to decide this but, had it been and had the plaintiff been permitted to raise it when it was not in the pleadings, it seems to me that under the Australian authorities and a fortiori under the English authorities the defendant would not have been permitted to rely upon his own wrongdoing.

After the parties had purchased the property they continued to live on the property in the caravan for about 2 years but it was then agreed that a home would be constructed on it.	To that end they applied for a loan to the Housing Commission.	It was known to them that they could obtain a reasonably substantial loan on low interest if their earning capacity was not high.	It seems common ground that the Housing Commission advanced loans at that time in proportion to the financial position of the persons applying, i.e. the lower the income the higher the loan.
The idea was that the parties would therefore borrow some
$20,000-00 from the Housing Commission.	From that amount they would pay out the mortgage owing to Mutual Acceptance. This was about $9,200-00.	They would then build a house on
the property and since that would cost more than the balance of the $20,000-00 they would obtain a further mortgage from the Bank of New South Wales to cover an additional
$10,000-00 or $11,000-00 needed to complete the expenses involved in building the home.	It was also agreed that the defendant would work upon the home.	At this stage the evidence of the defendant is that he was earning a very good income.	The parties therefore and the defendant in particular, although this was known to the plaintiff, practised two frauds on the Housing Commission.	These frauds appear quite plainly in the application to the Housing Commission which is exhibit "A".	The defendant stated that his net weekly salary was $300-00 per week when in fact on his own admission it was averaging from $1,700-00 to $2,200-00 per week at that time.	See page 90.	He was also asked this question on the form "Are you or have you ever been bankrupt or insolvent or assigned your estate for the benefit of creditors?".	The answer given by him on the form is "Nil".

The defendant makes no bones about the fact that he wanted the advance at a low rate of interest and he was prepared to lie for these reasons.	His justification was that most ancient of excuses, and no more valid now than when first used by Adam, that he thought everyone was doing it.	P. 119.





$20,000-00 was borrowed from the Housing Commission part of which went to pay off the earlier mortgage.	The balance, and the monies borrowed from the Bank of New south Wales, were applied to constructing a house.

Much was made of this transaction in evidence but, as I have already pointed out, the relevant time to examine the position as to trusts between the parties must be the earlier time of the purchase of the property.	This later transaction can only have relevance if it created some positive change in the arrangements between the parties; and there is no evidence of that.	If anything, it confirms that the original arrangements of joint participation were continuing.

In my view, none of this changed the legal or equitable position between the parties.	That position remained as it was at the time the land was purchased that the parties remained in law and in equity joint owners.
While it is true that the defendant, through his expertise, assisted in the building of the house, while it is true that the defendant paid the mortgage payments, it remained also true that the plaintiff made her contribution toward housekeeping expenses and the parties continued to live as if they were on a permanent de facto basis.	The plaintiff was again the means whereby the defendant received the benefit of the loan since he was still wary of obtaining loans in his own name.	There is absolutely no suggestion





that the parties at this time changed the arrangements made between them at the time of purchase of the land.	Nor is there any evidence that the contribution of the defendant financially was greater than the plaintiff.	This is implied and may have been the case but no evidence is before me as to how far the payments of mortgage and rates and electricity by the defendant were in excess of the payments by the plaintiff for the day to day living expenses.
Furthermore the plaintiff contributed her services to the general housekeeping.	The home remained the family home.

If the defendant's payments towards the home were in fact greater than the plaintiff's, (and I repeat that no specific evidence of this has been established before me) there is no evidence that any constructive trust arose by mutual agreement that the proportionate ownership of the property would be different from the original agreement and there is no evidence that the plaintiff's retention of her joint share amounted to unconscionable conduct on her part thereby constituting a constructive trust.	See Baumgartner v Baumgartner (1987) 76 A.L.R. 75.	In Muschinski v Dodds at page 621/22 Deane J. says:-

"If	the personal relationship had survived for years after the collapse of the commercial venture and the property had been unmistakenly devoted to serve solely as a mutual home, any assessment of what would and would not constitute unconscionable conduct would obviously be greatly influenced by the special considerations applicable to a case where a husband and wife or persons living in a 'de facto' situation contribute, financially and in a variety of other ways, over a lengthy period to the





establishment of a joint home.	In the forefront of those special considerations there commonly lies a need to take account of the practical equation between direct contributions in money or labour and indirect contributions in other forms such as support, homemaking and family care."


I am therefore satisfied that so far as the Alawa property is concerned the plaintiff retains her joint ownership and as a joint owner she is entitled to seek a sale of the property and an equal distribution of the net proceeds rather than partition.

In 1983 a property at Jingili was purchased in the joint names of the parties.	Although certain events occurred later it is important to keep in mind, as before, that the time of purchase is the starting point for examining whether any and if so what trusts were created and it is only from this starting point that one can examine whether later events caused any changes to the trusts earlier created.

It is common ground that the property itself was a block of land on which was a cyclone damaged house not in habitable condition.	The plaintiff's evidence is that the property was purchased for $26,000-00 on a deposit of 10% with the balance being raised by mortgage to the A.N.Z. Bank (p.	23).
The defendant agrees that the purchase of the Jingili property was made possible by mortgaging the property itself (p. 131).	He believes that about $14,000-00 or $15,000-00 was raised by him towards the purchase although he is not sure of this (p. 133).	On the probabilities I consider that the original arrangement was, as the plaintiff puts it, a deposit of $2,600-00 and the balance raised by mortgage.		The defendant is probably thinking about subsequent payments when he mentions
$14,000-00 or $15,000-00.


Now the plaintiff gives. evidence which I accept that similar conversations to those in the earlier purchase took place between the parties and an estate agent and subsequently a solicitor explaining the difference between joint tenancy and tenancy-in-common and the parties again opted for joint tenancy.	I am satisfied that both parties intended they should share equally; or, if the defendant had a contrary intention, he did not reveal that to the plaintiff and his words and actions at the time were those of a person recognising an equal sharing between himself and the plaintiff.	Insofar as the parties gave the matter any thought at all I am satisfied that they assumed that the arrangements made at the time of the Alawa sale flowed into the arrangements made for the Jingili sale.	Both, in their separate ways, were making their contributions to the household.





The deposit of $2,600-00 was provided by the defendant in the sense that he physically produced it but he was then trading under a business name as N-York Constructions which was up to August 1983, a partnership between the plaintiff and a Mr Krebbekx employing the defendant and from August 1983 a partnership between the plaintiff and the defendant.	There is no doubt that the deposit of $2,600-00 came from the business in which the plaintiff had an interest as partner.

At no time during the transactions leading to the purchase of Jingili was it suggested to the plaintiff that she was to hold her share in the property as a trustee for the defendant (seep. 24).	I am satisfied that at the time of purchase both parties accepted that the land was being purchased as an investment and upon the same basis as the purchase of the Alawa land.		Although the relationship between them was not happy I am satisfied that neither party gave thought to any other arrangement.	In this case I consider also that subsequent events have some relevance in throwing light on the common intention of the parties at the time because of two factors:-

	When finance was needed to build a house at Jingili it was raised in 1984 by fresh mortgages entered into by both parties on both properties.
	When the parties moved from Alawa to Jingili after the construction of the Jingili house the Alawa property was rented and the rents applied to paying the mortgage.	That is, both plaintiff and defendant, being equally

entitled to the Alawa property made equal contributions to the payment of mortgage instalments once they had moved to Jingili.


It is necessary to expand a little on these matters and on the source from which finance came for the purchase of the Jingili property and the building of a house upon it.

The parties lived at the Alawa house between 1976 and 1984.	After 1980 the plaintiff ceased full time work at the Darwin Community College and she obtained work which was sometimes part-time and sometimes full-time at the Rapid Creek Veterinary Hospital.	This continued between 1980 and 1983.	From October 1983 to 1986 however the plaintiff returned to her employment at the Darwin Community College full time.		While the plaintiff worked part time she was necessarily			more dependent upon the defendant and he paid the household expenses.	Whenever she worked full time she says that she paid the household expenses.	On the other hand there were times when the defendant was "in between jobs" and for some of these times the plaintiff says she made the full contribution to household expenses.

The other development was the commencement of serious disputes between the parties.	In mid 1981 the parties separated for about 6 months.	The plaintiff went to Sydney but returned at the end of 1981.	The parties resumed cohabitation.	In 1983 they seem to have been living together although, it appears, not as harmoniously as
before.	In 1984, a mortgage of $66,000-00 was raised on both properties and in the joint names of the parties; the reason being to improve or rather to rebuild the house at Jingili.		On the completion of the house at Jingili in 1985 the parties moved there and leased the Alawa house; the arrangement being that the rent for the Alawa house went towards the payment of the mortgage on the Jingili house.
In addition the plaintiff raised a personal loan of
$5,000-00 from which she purchased a micro-wave and a dishwasher which was installed in the Jingili house.	That was for a sum of approximately $1,800-00.	She swears, and again I accept, that the balance of the money she raised was used to assist the defendant financially at a time when he was out of work.

In addition, in 1985, a swimming pool was installed at the Jingili house at the cost of $8,000-00.	$5,000-00 of this was paid by the plaintiff who had received that amount as a gift from her grandmother.	The balance of $3,000-00 was paid by the defendant.

When the parties moved to Jingili after the construction of the house, the house at Alawa was rented for
$220-00 per week.	That was first paid into a rent account in joint names and then the house was either relet by the defendant without consulting the plaintiff or in any event placed in an account in his name and not the plaintiff's. Thereafter nothing was received by the plaintiff.	I do not,
however, hold that against the defendant except in the sense that he was not keeping his joint owner properly informed, for it seems clear that the proceeds of that account went towards the payment of the mortgage.	But the significance, of course, is that the plaintiff was making a financial contribution for she was entitled to one half of those rents.

There is, however, another matter of significance.
I am satisfied, although the evidence is somewhat sparse, that before August 1983 the plaintiff and a Mr Krebbekx were in a partnership trading as N-York Constructions and employing the plaintiff.	From August 1983 the plaintiff and the defendant were trading as partners under the same business name.	Exhibit "F" is a photocopy "Statement of Change of Persons in relation to whom a Business Name is Registered" obtained from the office of Commissioner of Corporate Affairs.		This was tendered ultimately without objection.	That statement discloses that on 31st August 1983 one Barnard Peter Krebbekx ceased to carry on business under the business name 'N-York Construction'.	In the same statement the plaintiff appears as a person continuing to carry on business under this name and the defendant appears there as a person who has commenced to carry on business under this name.	The evidence of the plaintiff, certainly somewhat vague, is that when the defendant was working as a builder in Darwin he formed a partnership with her.	In fact it appears that the plaintiff is mistaken about this and the
partnership was at first between herself and Mr Krebbekx and only later, from 31 August 1983, between herself and the defendant.	She believed that the agreement was that the defendant was to receive a set amount from all profits and the balance was to be split between the two of them.
Whether this applied to the time when she and Krebbekx were partners and the defendant presumably an employee she does not say and I very much doubt if she could say because she obviously understood very little of these arrangements.	She believed that 15% of the profits of the firm was the amount the defendant was to receive before the balance was distributed equally.	See page 31.	In fact the plaintiff is again mistaken and the terms appear to be that the defendant was to receive the first $15,000-00 (not 15%) and the balance then divided equally.	This appears from an income tax return which I will refer to later.	At p. 65		under cross-examination the plaintiff says that she saw a document relating to the partnership between herself and the defendant.	The defendant gives evidence at page 100 that he had a partnership with Mr Krebbekx trading as "N-York Constructions".	He believed it only lasted about 4 months. He says that when the partnership came to an end he approached the plaintiff and asked her "to sign another business registration form, business name form".	The purpose was, and the defendant plainly states it, to minimise his tax bill.	At page 101 appears this evidence from the defendant:-
Question: Answer:

Question:




Answer:



Question:


Answer:
 So you are saying that she became a partner in the business?

She signed a piece of paper for me to eliminate me paying a large tax bill at the end of the year.

She has told us that she took messages and arranged for you to see people and also deliver documents on occasion.	Did she do those sort of things?

Well, there was only one phone.	She had to answer the phone and wrote down messages that were for me and took her own.

Apart from that did she do anything else in connection with the partnership.
Very little.



There is an income tax return for the partnership which is exhibit "D" and that income tax return is for the period 1st July 1985 to 30th June 1986.	The partnership for which the return is prepared is described as "George Young and Carol Johnson trading as N-York Constructions".	The partnership was obviously existing prior to 1st July 1985 for there is reference to the previous return in 1985.	That return was not produced in evidence.	The return indicates a taxable income for the partnership of $60,847-00.	The distribution shows that a fixed sum of $15,000-00 was first distributed to the defendant and the balance was distributed to the defendant and the plaintiff equally.	The significant factor, to which I will return, is that in the 1985/86 tax return the sum of $22,923-00 was described as having been distributed to the plaintiff.	There is no doubt that the





plaintiff did not receive that money nor did she receive any entitlement in the earlier years in which she was a partner either with the defendant or with Krebbekx.	The defendant's attitude was quite clear.	She had become a partner for purely business reasons, he was the one who did the work, certainly he got a tax advantage from the fact that the plaintiff was a partner but he did not see that as a reason to pay her any monies to which she appeared entitled on the tax returns.	This attitude comes through quite plainly at page 133 when the defendant is under cross-examination.

Question: Answer:




Question:



Answer: Question:


Answer: Question:

Answer:
 
Well what do you say - Mrs Johnson was a partner, wasn't she?

Mrs Johnson - Mrs Johnson between myself and her knew damned well that there was no partnership, because whenever she signed the papers she say to me "What do I get out of it?" and I'd say "Nothing; all it is is just paperwork".

In fact it suited you very well to have Mrs Johnson as a partner because it minimised your tax liability didn't it?

That's true.

And in fact you never - when N York Constructions earned money, you took all the money and you didn't give any to Mrs Johnson, did you.
Why should I?

Because she was a partner, that's why I suggest?

She wasn't a partner at all.





From exhibit "F" it would appear that the defendant himself was not a partner at all in N-York Constructions until 31 August 1983.	Prior to that the partners had been the plaintiff and Mr Krebbekx.		Subsequent to that the partners were the plaintiff and the defendant.	However, I am conscious that there is some hiatus in the evidence here. All that I have before me is a registration of change of persons in relation to whom a business name is registered and that registration took place on 31 August 1983.	I have no other positive evidence that the plaintiff and the defendant were in partnership from that date although the inferences are very strong.		From exhibit "D" I can accept - and indeed this much seems to be admitted by the defendant - that the plaintiff and the defendant traded as partners under the name "N-York Constructions" from 1 July 1985, and from the fact that there was at least one earlier return lodged in the partnership name I can assume, I think with safety and properly on the evidence, that the plaintiff and the defendant were in partnership for at least part of the tax year from 1 July 1984 to 30 June 1985.	This is also rendered more probable than not from the depreciation schedule of exhibit "D" which indicates a reference back to the earlier taxation year.	On the probabilities the partnership between the plaintiff and the defendant commenced on 31 August 1983.		Neither party gave specific evidence as to when the partnership ceased but exhibit "D", the tax return for year ending 30 June 1986 contains this indorsement:-





"Schedule - Final Return

There will be no requirement for the partnership to lodge returns in future years as the partnership was dissolved on 30/6/86.	All assets and liabilities were transferred to George Young on 30 June 1986.	Plant and equipment were transferred at tax written down value on 30 June 1986.	Plant and equipment were transferred at tax written down value. "


There is some confusion as to how the building of Jingili was financed.	The defendant says he had about $62,000-00 of his own and borrowed another $40,000-00 (p. 102).	The plaintiff says the parties borrowed $66,000-00 from the
A.N.Z. Bank by combining mortgages on Alawa and Jingili (p. 24).	All that I can draw from this is that there was probably a combination of ready monies and monies raised by mortgage.	Evidence does not further assist me.	But the important factor is that whatever capital sum the defendant had access to and whether or not he chose to treat it as his own, a substantial proportion was in law the plaintiff's; so that it could not be said that it would be unconscionable for the plaintiff to retain her share of the property because the defendant had provided the whole or substantially the whole of the monies for rebuilding.

One can, of course, understand the defendant's attitude which was quite simply that this money was earned by him and the partnership was no more than a formality to give him some tax advantage.	He is not the first to have discovered that you cannot have your cake and eat it too.
I turn finally to an allegation made by the defendant which, if I were to accept it, might have relevance to intent and thus to questions of distribution of assets between the parties.	It is an allegation denied by the plaintiff and the short answer is that I do not accept the defendant's version.	At the most it is an
over-favourable reconstruction by the defendant of the circumstances in which he and the plaintiff commenced living together.

To begin with it is all very vague.	What the defendant says is that, before he and the plaintiff started living together, they discussed the future and agreed that if they separated neither would make any claims on the other.	His version appears at page 79. He is being asked in examination in chief about discussions with the plaintiff at Elliott at a time before they had commenced to live together.	This is what he says:-


Question:

Answer: Question:

Answer:
 
Was anything said about financial matters if you got together?
Nothing mentioned at all.

Was there any other discussion in Elliott about the two of you getting together?
One particular instance was that if we did get together and did flat out, that once one party or the other decided that they'd had enough or call its quits that we split with no hassles, just walk away from whatever was started.
Question: Answer:
 When you say "no hassles just walk
away" what do you mean?
Well, as you walk in you walk out.

Even if one accepted this version it assists very little in determining future entitlements between these two. For at that time neither had any property to speak of.	At the most the defendant had a car, a caravan and some tools of trade.	Even assuming that over the years he was the greater earner of income it could hardly be suggested the plaintiff made no contribution whatsoever.	If the defendant was saying that if she left him the plaintiff could take nothing the arrangement makes no provision for anything legally acquired by the plaintiff over the years.	Nor, it would appear, would he have accepted that as an appropriate agreement for himself if he had walked out.		At the most this sort of phraseology might have had some persuasive effect on a couple who had started a de facto relationship which very soon ceased.	It could not in my view be converted to anything in the nature of a binding contract agreement, trust or statement of common intention such as to affect the legal or equitable position of parties many years after.	It is far too vague and indeterminate.

But in any event the plaintiff denies this sort of arrangement (see page 71) and I accept that denial.	No doubt both parties at the commencement of the relationship recognised that it might not be lasting and no doubt there





was some sort of conversation between them to the effect that there would be no recriminations if they separated in a short time.	But in fact the relationship was destined to last for a substantial period and even reached a point where the defendant proposed marriage (p. 138).	Both made their contributions to the relationship and it would be strange indeed if the effect of this vague conversation, even if it had occurred, were to strip from one partner many years later all that had been acquired by the efforts of both.

Before mentioning the orders to be made I should say something about three orders sought by the plaintiff in her Statement of Claim which in the circumstances are not, in my view, appropriate.	The first is an order restraining the defendant from incurring any increase or further liability under the terms of the mortgages relating to both the Alawa and the Jingili properties.	No evidence appears on this aspect or at least no evidence sufficient to base such an order.

The second of these orders sought is that the defendant vacate the Jingili property.	The evidence is that he has done this.

The third of these orders is that the defendant account for the rents and profits of the Alawa property as from September 1986.	There is nothing to show that the defendant has not applied those rents and profits towards





the payment of monies due under the mortgages of both
properties.


The basic orders sought by the plaintiff are a sale of both properties and, after payment of mortgage liabilities and expenses of sale including legal expenses thereof, the balance be equally divided between the parties. In my view the plaintiff establishes her rights to such orders and orders should be made in the terms of paragraphs 10(1), (2), (5) and (6) of the Statement of Claim.	There will, however, be liberty to apply as to the terms of those orders.

The defendant's counterclaim is dismissed.


The defendant to pay the plaintiff's costs of the claim and counterclaim to be taxed in default of agreement.

