CDC HOLDINGS PTY LTD (t/as FLEETMASTER) v THE SHIP "RED BLUFF"

Supreme Court of the Northern Territory of Australia. Kearney J.
9 and 22 June 1988, at Darwin.

PRACTICE AND PROCEDURE - Admiralty jurisdiction - whether Vice-Admiralty Rules or Supreme Court Rules apply - whether Vice-Admiralty rules are properly categorized as 'other Rules of the Supreme Court' - Supreme Court Rules 1.02(1) and (3).

COSTS - Admiralty jurisdiction - whether allowed on usual Supreme Court scale or scale set out in appendix to Vice-Admiralty Rules - Vice-Admiralty Rules 126,
127 and 200.
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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA AT DARWIN IN ADMIRALTY

No.344 of 1988
 







BETWEEN:
CDC HOLDINGS PTY LTD (trading
as Fleetmaster)
Plaintiff
AND:

THE SHIP "RED BLUFF"
Defendant



CORAM:	Kearney J.



REASONS FOR DECISION
(deliverec 22 June 1988)


On 19 May the plaintiff instituted this action, claiming $13,024.76 for necessaries supplied to the ship at Darwin in November 1987. On 9 June the  plaintiff, by consent, obtained judgment with costs. The only matter left in issue between the plaintiff and the shipowner is whether those costs should be on the scale set out in the  appendix to Order 63 of the Supreme  Court Rules, that is, on the usual Supreme Court scale, or on the scale set out in the appendix to the Rules styled "Rules for the Vice-Admiralty









Courts in Her Majesty's Possessions Abroad" "the Vice-Admiralty Rules 11 ) •
 (herein	called


It is clear that this Court, as a court of unlimited civil jurisdiction, had jurisdiction in Admiralty from the time it was established; see  Mcilwraith McEacharn Ltd v Shell Co. of Australia Ltd (1945) 70 CLR 175. The source of that jurisdiction is currently s.2(1) of the Colonial Courts of Admiralty Act, 1890 (Imp.) which remains part of the law of the Northern Territory; see Dalgety &  Co. Ltd v Aitchison; "The Rose Pearl" (1957) 2 FLR 219 at pp.223-224, per Kriewaldt J. This Act will soon be repealed and superseded by the Admiralty Act 1988 (Cth).

The Vice-Admiralty Rules were made by Order-in-Council on 23 August 1883 and came into force on 1 January 1884. Section 7 of the 1890 Act permitted each court in a "British Possession" to make Rules of Court to regulate its practice and procedure in Admiralty; s.16(3) provided that until such Rules were made, the Vice-Admiralty Rules "shall so far as applicable have effect ... as rules of court under this Act" (emphasis mine).

In Burns Philp & Co v The Ship MV "Golden Swan" (1970)
17 FLR 5 the question was whether the (former) general Rules of	this	Court	or	the	Vice Admiralty Rules regulated the

practice and procedure in Admiralty in this jurisdiction. Blackburn J held that it was clear that the Vice-Admiralty Rules applied at the time the (former) general Rules came into force on 1 February  1967.  Although the Court could make Rules governing the procedure in Admiralty actions, his Honour considered that  the effect of Order l Rule 6(1) of the (former) general Rules, which provided that those Rules applied "unless ... other provision in made by law", was to preserve in force the Vice-Admiralty Rules. I respectfully agree.

The result is that the Vice-Admiralty Rules were in force when the (former) general Rules were repealed and the present Supreme Court Rules came into force on l November 1987. Rule 1.02 of those Rules provides:-

"(1) Subject to subrule (3), this Chapter [which contains the general Rules of Court] applies to every civil proceeding commenced in the Court on or after the commencement date.


(3) This Chapter does not apply to a civil proceeding commenced in the Court on or after the commencement date to which any other Rules of the Supreme Court apply except as those other Rules provide."


I consider that the	effect	of	Rule 1.02(1)	is	that	the
Vice-Admiralty Rules remained in force after l November 1987 only	if	they	are	properly	categorized,	in	terms	of







Rule 1.02(3), as "other Rules of the Supreme Court". I noted on p.2 that the Vice-Admiralty Rules took effect as "rules of court" under the 1890 Act. I consider that in the light of their history they are properly categorized, for the purposes of Rule 1.02(3), as "other Rules of the Supreme Court". It follows that the practice and procedure of this Court in its Admiralty jurisdiction, is regulated by the Vice-Admiralty Rules. This appeared to be common ground between the parties; argument centred upon  the interpretation of those Rules.

Ms Kelly submitted that the	scale	of	costs	in	the appendix	to	Order 63	of the Supreme Court Rules should be
applied.
She relied on
Rules 126	and
127
of	the
Vice
Admiralty
Rules, viz:-






"126. In  general  costs  shall follow the but the judge may in any case make such order the costs as to him shall seem fit.
 result; as	to

127. The judge may direct payment of	a	lump	sum	in lieu of taxed costs."


She submitted that Rule 126 gave the Court a general discretion as to the award of costs including the amount thereof, and so enabled costs to be awarded as per the up-to-date scale in the appendix to Order 63. Alternatively, Rule 127 permitted the award of a lump sum







which should, in her submission, be the equivalent of party and-party costs taxed on the scale  in  the appendix to  Order 63.


Ms Lowrie submitted that Rule 126 is  precisely directed to the allocation of liability for costs and does not permit an award of costs in excess of the scale set in the Vice-Admiralty Rules. In her submission this was made clear by the provisions of Rules 129-132. She  submitted  that the  amount  of  costs  allowable  is  regulated  by Rule 200:-


"2 00.
forth shall
 Subject to the following in	the	tables	of fees in
be allowed on taxation."
 rules, all fees set the appendix hereto



It is clear that although the word  "fees"  is  used  in  Rule 200, the tables include a scale of professional legal costs. As to Rule 127 Ms Lowrie submitted that any lump sum awarded must be such that it can fairly be said to be "in lieu of" the costs taxed at the amounts allowed under the Vice-Admiralty Rules; that is, in quantum it should be closely related to what is allowable on such a taxation.

In Huddart Parker & Co Pty Ltd v The Ship "Illawarra" (1900) 7 ALR 8, a bill of costs had been taxed on the basis of the scale in the Vice-Admiralty Rules. It was argued

. '




that that scale was not applicable since the items for which it provided were clearly inadequate, and that Rule 127 enabled the Court to order a sum commensurate with the size of the case. Madden CJ, sitting in the Vice-Admiralty Court in Victoria, considered that the scale of costs was "ridiculous", and that Rule 127 applied only to small cases where taxation would be "absurd".  The 1890 Act did not  apply in Victoria at that time and the scale was expressly provided for by an Act of 1863, but I respectfully concur in his Honour's approach and apply his observations to the present case, viz:-


"It would be out of the question to suppose that [the sum allowed) had the slightest approach to re-imbursement for the cost and trouble entailed [to the successful plaintiff).''


It is clear that the power of this Court to  award costs must be based on statute.

I consider that Ms Lowrie's submissions on the interpretation of the Rules are correct, and this Court has no power to award costs in Admiralty actions other than in accordance with the totally inadequate scale set out in the appendix to the Vice-Admiralty Rules. The plaintiff's costs
of	this	action	are	limited	to	those accordance with that scale.
 recoverable	in







Pending the coming into operation of the Admiralty Act 1988 (Cth), and the promulgation of uniform Admiralty Rules, it may be desirable that consideration be given to introducing up-to-date provision for costs and fees in this jurisdiction, possibly by repealing Rules 200-205 of the Vice-Admiralty Rules and the appendix to those Rules and providing for costs along the lines of Rule 105.37 of the South Australian Rules of Court, or of Rules 131-134 of the Admiralty Rules of New South Wales.




