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BETWEEN: STADAL PTY LTD
Plaintiff
AND

AMALIE PTY LTD
Defendant

CORAM:	MARTIN J.



REASONS FOR JUDGMENT
(Delivered 15 December 1988)



On 28 October 1988, the plaintiff filed an originating motion, by which it sought an order appointing the President of the Master Builders Association or his nominee to be the arbitrator in a dispute said to have arisen between it and the defendant arising from a building contract.	That is the appropriate procedure, the application being made pursuant to s. 10 of the Commercial Arbitration Act (r. 4.0S(b)).

Although it is not proved, it appears the registered office of the defendant is at Katherine and that
the originating motion was served there.	The time for filing an appearance by the defendant is thus 14 days (r. 8.04).	The document was served on 31 October.	The defendant does not say it was not properly served.

No appearance has yet been filed.


On the same day as the originating motion was filed, there was also filed a "Summons on Originating Motion" purportedly under r. 45.04(2).	(The reference to the rule on the document is r. 45.04(3), but it should be r. 45.04(2) - see amendments in the rules numbered 35 of 1988, which commenced on 3 August).	Rule 45.04(1) provides that where a defendant has filed an appearance, no judgment shall be given for the relief or remedy sought except on application by the plaintiff in accordance with the rule.
As already noted, there is no appearance filed, nor had the time for appearance expired at the time the summons was filed.	Indeed, the originating motion had not then been served.

By the summons, the plaintiff sought an order for the remedy sought in the originating motion.	The summons stated that the application would be heard by a Judge on 3 November 1988, but the proceedings were listed before the Master on that day.	Both parties appeared by their legal representatives, and the Master referred the matter to the


Judges' list.	By consent Maurice J. adjourned it to 17 November.	It was then ordered that the defendant file an
affidavit in reply to the plaintiff's material within 7 days of 3 November.


The matter came before me on 17 November, in the interlocutory applications list.	It will be noted that thus far there have been procedural irregularities.	The summons may be issued only after the defendant has filed an appearance.	The originating motion had not even been served at the time the summons was issued.	No appearance has been filed by the defendant, but it has been represented before the Master and two Judges without objection by the plaintiff.

By the time the matter came before me the time for appearance had expired, but I consider that in all the circumstances leave should be given to the defendant to file and serve an appearance out of time, provided that is done within the next 7 days.

Counsel for the defendant expressed concern on behalf of his client as to the procedure adopted by the plaintiff and he was right to do so.	As already pointed out it was not a procedure open to the plaintiff.	Once an appearance is filed such a summons may be taken out.	If an appearance is not filed within the time limited for that purpose then the
plaintiff may apply for judgment without notice to the defendant (r. 45.03).


It seems to me that what the plaintiff has sought to do is to obtain a date for the hearing of its application to which it is not entitled.	It seeks, by the summons I have described, to circumvent the rules governing an application for judgment on an originating motion which are dependent upon the defendant's filing an appearance or failing to do so.	There is no procedure authorized by the Rule such as that adopted by the plaintiff.	It should not be permitted to proceed in this way and had counsel for the defendant specifically requested an order setting aside the summons (r. 2.01(2)(b)), I would have had little hesitation in doing so, had it not been for the defendant's own conduct in the proceedings to that stage.	Such an application should have been made on 3 November or at least by summons issued prior to 17 November.

As it is I think I must deal with the plaintiff's application, though I do so somewhat reluctantly.		The orderly conduct of the business of the Court should not be disturbed in this way.	There are special procedures provided for in cases of urgency or by consent of the parties (r. 45.05), but this is not such a case.	Even then an order of the Court is required.
The building contract between the parties contained the following clause relating to arbitration:


27		"(a) In the event of any dispute or difference arising between the Proprietor and the Builder, either during the progress of the Works or after the determination, or abandonment, or breach of the Contract, as to the construction of the Contract or as to any matter or thing of whatsoever nature arising thereunder or in connection therewith, then either party shall give to the other notice in writing by certified mail of such dispute or difference.	At the expiration of five (5) days from the date of receipt of such notice by the Builder or the Proprietor, as the case may be, such dispute or difference (unless settled otherwise) shall be and is hereby referred to arbitration of

	the arbitrator named in item K of the Appendix, or


	in the event that no arbitrator is named in item K of the Appendix, an arbitrator agreed upon in writing between the Proprietor and the Builder, or


	in the event that no arbitrator is named in item K of the Appendix and failing an agreement pursuant to paragraph (ii) above within five (5) days after either party has given to the other a written request to concur in the appointment of an arbitrator, the President of the Master Builders' Association of the State or Territory in which the Contract is made, or his nominee.


	In serving such notice of dispute or difference, the party so serving the same shall provide evidence that he has deposited with the Arbitrator or with the Executive Director of the Master Builders' Association of the State, Territory or place within which the Works are situated, as the case may be, the sum of two hundred dollars ($200.00) by way of security for costs.	The Arbitrator shall have the power to make from time to time any order in regard to further security for the cost of the arbitration proceedings.	Such security shall be applied in accordance with the direction of the Arbitrator.








	In any arbitration, either party may raise in the proceedings by way of further claim or by way of defence, set off or counterclaim or otherwise, and subject to any conditions as to costs or otherwise that may be imposed by the Arbitrator, any dispute or difference whatever relating to the construction of this Contract or as to any matter or thing whatsoever arising thereunder, whether or not a notice of dispute in respect thereof has been given.


	The award made by the arbitrator appointed pursuant to sub-clause (a) hereof shall be final and binding on both the Builder and the Proprietor, and neither party shall be entitled to commence or maintain any action upon the dispute or difference until such matter has been referred or determined as hereinbefore provided, and then only for the amount of relief to which the arbitrator by his award finds either party is entitled, and the costs of the submission, reference and award and the appointment thereof shall be in the discretion of the said arbitrator."



The name of the arbitrator inscribed in item "K" in
the schedule was "Project Design".


By letter dated 26 October 1987, solicitors for the plaintiff wrote to the defendant raising the following matters:

	whether the contract price shown in the contract was "the true contract price".	It is not clear that the plaintiff claimed to be legally entitled to the difference, $50,770;


	the alleged failure of the defendant to pay the price referred to in the contract in full, $9,021 was claimed as outstanding;
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(cl		the alleged failure of the defendant to pay for "extras", which I take it refers to work done by the plaintiff for the defendant relating to the building, but being in addition to the work specified in the written contract for which the contract price was payable.	The claim was quantified with certain particulars at $5,428.

A request was made for payment of "outstanding amounts", failing which the solicitors said they had instructions "to take action to recover the aforesaid sum". There is no evidence that that letter was sent by certified mail (see para. 27(a)), and no mention is made of the arbitration agreement.

In reply the solicitor for the defendant denied that there were any variations to the written contract and that there was any extra work for which it was liable.	He refers to the "dispute" between the two companies.	It appears from that letter that the solicitor is associated with the defendant company and that in his personal capacity he claimed to be a creditor of a person having an interest in the plaintiff company and another company with which that person was associated.	He proposed terms of settlement to finally resolve all matters arising between the various parties.
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The plaintiff's solicitor then wrote to "Project Design Pty Ltd" advising as to its nomination as arbitrator under the building contract and that a dispute had arisen between the parties.	A copy of their letter of 26 October was enclosed believing that it "provides an overview of the facts pertaining to the dispute".

They were advised shortly thereafter that the company no longer traded, and that the Directors had parted ways.	It appears that the company was not prepared to act as arbitrator.	A copy of the letter containing that information was sent to the solicitor for the defendant under cover of a letter from the solicitors for the plaintiff which concluded "If we do not hear from you to the contrary within seven (7) days we shall request the Master Builders' Association to act as Arbitrator".	There is no evidence of a reply to that proposal, and on 7 December 1987 the solicitors for the plaintiff wrote to the President of the Association, outlining the background, the matters in dispute (including the contract price) and requesting the President to act as Arbitrator.	By letter of 10 December the Executive Director of the Association advised the solicitors for the plaintiff that the President would be approached with the request that he accept appointment as arbitrator providing certain conditions were met, including the acceptance by both parties that the Association appoint the President or his nominee to that position.		He also
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referred to the provision of the agreement relating to the giving of notice in writing by certified mail.

The solicitor for the defendant wrote to the solicitors for the plaintiff denying that the contract allowed for the appointment of the Association as arbitrator.	He also said that "the matter between the parties is settled", and gave grounds for saying so.	It is clear, however, that the plaintiff does not accept that there was any settlement.

The agreement between the parties does not contemplate an arbitrator named in the agreement refusing to act.	The role of the President of the Master Builders' Association or his nominee only arises if there is no arbitrator named in item K of the appendix and failing agreement between the parties to make up the deficiency.


Section 10 of the Commercial Arbitration Act is as
follows:



"Where there is a vacancy in the office of an arbitrator or umpire (whether or not an appointment has previously been made to that office) and -

	neither the arbitration agreement nor this Act (other than this section) provides a method for filling the vacancy;


	the method provided by the arbitration agreement or this Act (other than this section) for filling the vacancy fails or for any reason cannot reasonably be followed; or







	the parties to the arbitration agreement agree that, notwithstanding that the provisions of the arbitration agreement or of this Act (other than this section) provide a method for filling the vacancy, the vacancy should be filled by the Court,


the Court, may, on the application of a party to the arbitration agreement, make an appointment to fill the vacancy."


I am satisfied that there is a vacancy in the office of arbitrator, the appointment made by the agreement not having been accepted by the appointee.	It seems to me the position is as it would be if a person appointed by the agreement had died prior to a dispute being referred to arbitration.	The arbitration agreement does not provide for a method of filling the vacancy (see above).	Accordingly,  the plaintiff being a party to the agreement is empowered to make application to the Court to make an appointment to fill the vacancy.

The Court's power appears to be, prima facie, discretionary, "the Court may	make an appointment to fill the vacancy."	In Ward v Williams (1955) 92 CLR 496 at 507, the High Court said "Jurisdiction and powers are conferred on judicial bodies, usually for the enforcement of rights and the protection of interests, and permissive language will often in such a case be used not because it is intended to give the tribunal a discretion to grant or refuse the remedy, but because, although it is intended or
contemplated that persons interested will be entitled to the remedy the tribunal is empowered to give, it is also intended, or at all events taken for granted, that the existence of the interest and the validity of the claim to
the remedy of a person seeking it will be for the tribunal to determine."


Dixon CJ. in Bowden v Bowden (1960) 103 CLR 610 at 614, referring to "may" in the context of a Court's power under the Matrimonial Cause Act, said, "It is a word conferring power and as it is judicial power it would be in accordance with common law principles to treat it as giving a jurisdiction of which, the conditions being fulfilled, the party might demand the exercise."


Eyre and The Corporation of Leicester (1892) 1 QB 136, concerned the exercise of the power of a Court to appoint an arbitrator under the Arbitration Act 1889 (Imp). Where the conditions precedent to the exercise of the right to approach the Court had been fulfilled, Lord Esher M.R. at
p. 142 said "What under these circumstances does this section provide that the Court is to do?	It says that the Court "may" appoint an arbitrator.	It is agreed that under this provision the Court may say in this case, where it is admitted and the Court has decided that there is a dispute within the submission, that it will not force the corporation to go to arbitration, but will leave the
contractor to bring an action - that is that the Court has a discretion to say in such a case that, though one side has contracted to refer the matter to arbitration, they need not act according to that contract, and that the Court will relieve them from it, and the other side must bring their action.	I do not think that that is so.	I think that in such a case as this "may" means "must", and that the Court is bound to appoint an arbitrator."	Lopes L.J., agreed and Kay L.J. concurred, although not binding himself with regard to the question whether the word "may" in the section may not in certain cases give a discretion to the Court.	For an example of the exercise of a discretion in a distinguishable case see Bjornstad and the Ouse Shipping Co (1924) 2 KB 673.

In this matter the respondent argues against the Court exercising its power to appoint an arbitrator primarily upon the basis that the issues between the parties involve legal questions which ought not to be left to a person without legal training.		It was strongly put that the disputes between the parties would be best resolved by a Court.	I am not persuaded by that argument.	I have not been referred to any case in which it was held that the Court should decline to exercise its power to appoint an arbitrator on such a ground.	Indeed, Eyre and the Corporation of Leicester is clear authority against the defendant's proposition.	The defendant did refer to cases in which Courts have declined to refer matters or questions
arising in proceedings before the Court to an arbitrator or referee.	Those cases are distinguishable from a case where the parties have agreed to refer their disputes to an arbitrator rather than to go to Court.

The matters of dispute or difference between the parties may well influence the choice of an arbitrator, which brings me to a major concern.	The application seeks the appointment of the President of the Association or his nominee as arbitrator.	Since the parties had agreed that such a person should be appointed in the circumstances set out in the agreement, which circumstances do not apply, it might be reasonable to make such an appointment in the circumstances that do apply.	However, the Executive officer had made it clear that the President would not accept nomination, nor appoint another person, unless both parties accepted the proposal.	The consent of a prospective appointee as arbitrator to so act is described as "essential" and "[al person cannot be validly appointed without it" (Sharkey & Dorter Commercial Arbitration
p. 141).	No authority is cited for these propositions.	The author of the 19th Edition of Russell on Arbitration does not appear to deal specifically with the subject in relation to the appointment of an arbitrator, but at page 139 refers to authorities in which it was held that the appointment of an umpire, who declines the office, is ineffectual.	It is not appropriate that the Court appoint a person who may
simply decline to act for whatever reason.	Further, it is well known that arbitrators charge for their services and the provision of facilities for the effective conduct of the proceedings must be paid for.	I consider that if the Court is invited to make an appointment over objection, it must be provided with all relevant information as to the suitability of the prospective appointee or appointees to arbitrate the dispute or difference in question, evidence of the nominees preparedness to act, and upon what terms and conditions.	It may be a case for the Court to decline to exercise its power if the nominee is unsuited to the task or seeks to impose terms and conditions relating to his acceptance of appointment which are unreasonable.

In this case no evidence is before the Court touching upon any of these matters nor any evidence that the President of the Association or any prospective nominee of his is willing to accept appointment.

The parties may well have differing views as to who would be a suitable arbitrator in a particular dispute, in which case the Court would make a choice, if it decided to make an appointment.

It seems to me that the Court has a responsibility to the parties going beyond the simple acceptance of a person nominated by one of them, and since the power of
. . .


appointment rests in the Court it would not be right to delegate that responsibility to, say, the President of the Association by allowing that person to make a nomination, as the order sought proposes.	Where parties have agreed to refer their disputes to arbitration then the Court should do all it can reasonably do to enable their contract to be carried out, but the Court's responsibility goes beyond making an order of the kind sought here without any agreement and any evidence that the appointment is likely to be effectual.


Re Wilson Constructions Pty Ltd and Council of the Shire of Noosa (1970) QWN 45, is a case in which the Court made a decision on a question as to whether an
engineer or a barrister should be appointed as an arbitrator and, having decided to appoint the barrister, Lucas J. at
p. 48 referred to the material before him showing that the barrister was willing to act.	See also Pontillo Constructions Pty Ltd (1979) Qd R 394.

Reference has already been made to the fact that there is no evidence that the plaintiff gave to the defendant notice in writing by certified mail of the dispute.	Clause 27 provides that at the expiration of 5 days from the date of receipt of such notice the dispute "shall be and is hereby referred to arbitration".	It may be that by its subsequent conduct the defendant has waived that
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requirement.	It did not raise any objection based on that ground prior to this application being made, contenting itself with denying that the agreement allowed for the appointment of the President of the Association or his nominee.	This issue was not raised before me and I do not decide the point.

I am not satisfied that the conditions attaching to the appointment have been fulfilled, in that there is no evidence of the willingness of the President of the Association or any other person to act.

The application is dismissed.

