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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 680 of 1990 (9028956) FORMTEXT 

		BETWEEN:

		JUMITOGAD PTY LTD
			First Plaintiff
		AND
		COLEMANS PRINTING PTY LTD
			Second Plaintiff
		AND
		PAGAL NOMINEES PTY LTD
			Third Plaintiff
		AND
		COLEMANS PROPERTIES 86 PTY LTD
			Fourth Plaintiff

		v

		ALLAN CHARLES GARRAWAY
			First Defendant
		AND
		ELVA ANN McCALLUM
			Second Defendant
		AND
		CRIDLAND & BAUER PTY LTD
			Third Defendant
		AND
		JOHN MICHAEL GEORGE
			Fourth Defendant

CORAM:	KEARNEY A/CJ

REASONS FOR RULING 
(Delivered 9 October 1998)

The matter in issue: has privilege been waived?
	I rule today on an application by the first and second defendants (herein ‘the applicants’) that copies of certain of the plaintiffs’ documents which they received some 6 years ago from the plaintiffs, should now be expressly discovered by the plaintiffs and may be given in evidence by the applicants at trial, because they are no longer subject to legal professional privilege in the plaintiffs’ hands. 

	The documents in question are communications between one of the plaintiffs and a Mr Hannay, of 19 October 1992.  The plaintiffs contend that they were brought into existence for the sole purpose of use in this litigation, which was already on foot; that is not in dispute.  It follows that they were in the category of privileged communications, being communications passing on a privileged occasion.

	The applicants contend that in the particular circumstances in which the plaintiffs forwarded the documents to them, waiver of the plaintiffs’ privilege therein is imputed by operation of law.  The plaintiffs respond that they forwarded the documents to the applicants expressly on a ‘without prejudice’ basis, and for the purpose of settlement negotiations; and that accordingly waiver of their privilege should not be imputed, the documents remain privileged in the plaintiffs’ hands, and cannot be put in evidence at trial unless the plaintiffs agree.  

	It can be seen that the basic question is whether the plaintiffs’ privilege has been waived by their admitted voluntary disclosure of the documents to the applicants, with the consequence that they are no longer protected from disclosure in evidence in Court.  I turn to the application which gave rise to this issue.

The application of 20 February 1998
	[His Honour referred to the application for discovery and inspection by the Court, the nature of the documents in question, and continued:] 

	There has been no formal application to the Court by the plaintiffs, asserting privilege for the Hannay letters, or seeking a ruling now as to whether they may be introduced in evidence at trial without the plaintiffs’ consent.  The applicants have taken the initiative in this respect, by their Summons of 20 February 1998.  It is clear that the applicants have had copies of the Hannay letters in their possession since October 1992, almost 6 years, since they were enclosed with the plaintiffs’ solicitors’ letter to the applicants of 21 October 1992. 

	The Summons of 20 February 1998 was argued on 25 February.  [His Honour referred to the orders made on 24 March and continued:] I made orders in terms of pars1 and 4 on p3.  I said that I would rule on the “plaintiffs’ claim for privilege in relation to the [Hannay] documents”, once they had been produced for my inspection.

	[His Honour discussed the events leading up to the disputed letters eventually being made available for the court’s inspection, and continued:]

	I have now inspected the Hannay letters.  I proceed to deal with the validity of the plaintiffs’ claim for privilege in relation to these documents.

The materials referred to
	[His Honour referred to the plaintiffs’ solicitors’ contention that the Hannay letters were provided to the applicants for a specific purpose, that is, negotiations, and were therefore provided without prejudice; he continued:]

This limitation of the purpose of the provision of the Hannay letters to the single purpose of settlement negotiations, simply flies in the face of the facts, as they clearly appear from the plaintiffs’ solicitors’ letter of 21 October 1992.  It is manifest from that letter that the Hannay letters were also provided as particulars of the loss claimed by the plaintiffs, and that this was done pursuant to the Master’s consent order of 1 October 1992, even though that order was for provision to the third and fourth defendants of particulars of the plaintiffs’ loss and damage. It is clear that the Hannay letters, enclosed with the letter to the applicants of 21 October 1992, were intended to stand as those particulars. Mr Silvester of counsel for the applicants informed me that the Hannay letters in fact stood as the particulars of the plaintiffs’ loss, until 1997.  (By order dated 10 July 1997, the Registrar ordered the plaintiffs to provide particulars of loss; this resulted in service of the plaintiffs’ expert report by Mr Cowling of Ernst and Young, on 25 August 1997).  At the time, in 1992, there were discussions between the parties directed to settling the dispute the subject of this litigation. The Hannay letters were also provided to the applicants’ solicitors on 21 October for the purpose of those discussions.  

	It can be seen, as Mr Silvester rightly submitted, that the plaintiffs had a dual purpose in providing the Hannay letters to the applicants: first, their contents served as the plaintiffs’ particulars of loss; second, their contents were relevant to on-going settlement discussions.  The existence of those discussions, and the genuineness of the attempts to settle the dispute, of which the letter of 21 October 1992 forms part, are not disputed.

	The letter of 21 October 1992 states explicitly that the Hannay letters were being provided to the applicants’ solicitors “on a without prejudice basis at this stage”.  It is trite that where a party to litigation communicates with another party on a ‘without prejudice’ basis, with the object of avoiding a trial by seeking to negotiate a settlement of the dispute, a species of joint privilege arises; and those communications cannot be inspected by parties not privy to the negotiations, and are inadmissible in evidence without the consent of the negotiating parties; see Re Turf Enterprises [1975] Qd. R. 266 at 267 and Field v Commissioner for Railways (NSW) (1957) 99 CLR 285 at 291-2.  The plaintiffs’ solicitors’ expressed rationale in their letter of 21 October 1992 for their curious approach – curious in the sense that, inter alia, they were purporting to provide particulars which the Master had (by consent) ordered them to provide (to the third and fourth defendants), but were claiming to do so on a ‘without prejudice’ basis, an absurd proposition – is explained by the dual purpose referred to earlier; as they explained in their letter of 21 October 1992: 
“Whilst it may have been possible to isolate from Mr Hannay’s advice [in his two letters] the particulars [of loss] you seek, it seems to us to be more constructive at this stage, bearing in mind that all parties are prepared to participate in early settlement negotiations, for us to provide the whole of his reports to you on a without prejudice basis.

After considering his reports, [if] you require further particulars of our client’s loss and damage, could you please let us know.” (emphasis added)


	The use of the words “on a without prejudice basis” does not mean that the Hannay letters were automatically privileged thereby; see South Shropshire District Council v Amos [1986] 1 WLR 1271.  The protection which those words give is limited to settlement negotiations; they constitute strong evidence that such negotiations are under way.  They are evidential in nature; it is not essential that they be used.  Their use in the letter of 21 October 1992 may reflect a common misapprehension of the effect of the words “without prejudice”; they are amongst the most misused words in legal jargon – see, for example, Re Brisbane City Council and White (1981) 50 LGRA 225 at 228-9, Bentley v Nelson [1963] W.A.R. 89 at 96, and Lindsay v Union Steam Ship Co. of New Zealand [1960] NZLR 486 at 500.  It is as sensible and effective to use “without prejudice” in relation to the provision of particulars of a Statement of Claim, as it was for the lawyer’s clerk in Dickens’ Bleak House to make a “without prejudice” proposal of marriage.  However, the submissions did not proceed on this basis, but on whether there had been a waiver of privilege.  I turn to the submissions.

The submissions
	(a)	The applicants’ submissions
	Mr Silvester informed me on 25 February that the reason for the application at was that the applicants might seek to tender Mr Hannay’s letters of 19 October 1992 in evidence, at trial.  Accordingly, they now sought to have determined whether the plaintiffs could maintain at trial what they asserted to the applicants on 21 October 1992 and maintained before me on 25 February 1998 - that there has been no waiver, both letters remain privileged in the plaintiffs’ hands, and cannot be introduced into evidence at trial unless they consent. 

	Mr Silvester referred to the affidavit of the first defendant, Mr Garraway, of 17 February 1998, par5 of which purports to set out a chronology of the involvement of Mr Hannay in the affairs of the plaintiffs in issue in this action, a documentary involvement extending from 5 February 1986 to 19 October 1992 – that is, an involvement both before and after crucial transactions between the parties in 1986.

	Mr Silvester noted that the plaintiffs had never made specific discovery of the Hannay letters as required by r29.04, and that those letters had now been in the possession of the applicants (and also of the third and fourth defendants) “for many years”.  He submitted that the plaintiffs should now be treated nevertheless as having discovered them, in that they should be taken to be included in the general category “various” of unspecified “Documents for which legal professional privilege is claimed”, in item 3.1 of the plaintiffs’ List of Documents of 29 September 1997. 

	Mr Silvester rightly noted that the plaintiffs’ solicitors’ letter of 21 October 1992 was not headed “without prejudice”.  However, I consider that that does not matter; the letter makes it abundantly clear that the Hannay letters were being provided on a ‘without prejudice’ basis. 

	Mr Silvester acknowledged that the Hannay letters were clearly by their nature privileged communications in the hands of the plaintiffs, but submitted that because the plaintiffs on 21 October 1992 had had a dual purpose, in providing those letters to the applicants, the law imputed to the plaintiffs a waiver of their privilege.  Waiver is an “act of conduct” which amounts to the foregoing of a right to keep certain information confidential; see Re Stanhill Consolidated Ltd [1967] VR 749 at 752.  It results in the disclosure of information formerly protected from disclosure, although the communication itself remains in the category of a privileged communication.

	In support of his submission, Mr Silvester relied on Goldberg v Ng (1995) 185 CLR 83.  In that case the majority of the High Court held that in considering whether waiver of legal professional privilege is to be imputed by operation of law, the governing consideration is whether the particular circumstances in which disclosure of the privileged documents was made were such that fairness requires that the privilege should cease, irrespective of the intention of the holder of the privilege. This flexible common law test applies in this jurisdiction; cf. the Evidence Act 1995 (Cwlth).  Mr Silvester appeared to submit that the reason the majority in Goldberg held that the law imputed a waiver of privilege to the defendant solicitor, was that he had had a dual purpose in making his privileged documents available to the Law Society, which was not a party to that litigation.

	I may not have correctly understood this submission.  I note that the defendant in Goldberg had provided his privileged documents to the Law Society for the limited purpose of enabling the Society to enquire into a complaint lodged against him by the plaintiff, and on the express basis that his documents would not be shown to anyone else.  The question was whether in the “particular circumstances” his disclosure of the documents to the Law Society meant that waiver of his privilege in relation to those documents in his litigation with the plaintiff should be imputed by operation of law.  The majority in the High Court said at 96 that the “governing consideration” in deciding that question was whether –
“… fairness requires that his privilege shall cease, whether he intended that result or not”,

citing Attorney-General (NT) v Maurice (1986) 161 CLR 475 at 481, 488. Their Honours had in mind “fairness” in all the circumstances of the particular case, bearing in mind the conduct on the privilege holder’s part in the use to which he had put the privileged material.  In Maurice (supra) Deane J observed at 493 that:
“… ordinary notions of fairness require that an assertion of the effect of privileged material …in the course of proceedings before a court … be treated as a waiver of any right to resist scrutiny of the propriety of the use he has made of the material, by reliance upon legal professional privilege”.

See also Dawson J in Maurice (supra) at 498 to the same effect, noting that:
“… perhaps what is fair by way of disclosure must ultimately depend upon the relevant circumstances.”

In that connection, I note that the plaintiffs asserted in their letter of 21 October 1992 that the Hannay letters constituted the particulars of the loss they had claimed in their Statement of Claim.

	The majority in Goldberg held that the defendant’s limited disclosure of his privileged documents to the Law Society gave rise, in the particular circumstances of that case, to a situation where, in accordance with ordinary notions of fairness, he was precluded from relying on that privilege, in the sense that he was not protected by it from not producing those documents for inspection in his related litigation with the plaintiff.  Their Honours noted the countervailing considerations, but gave weight to the factors that the defendant had disclosed his documents to the Law Society voluntarily, “and for the calculated purpose of assisting him to rebut [the plaintiffs’] complaint”, in a context where the litigation and the Law Society procedures “were but different emanations of the one dispute” (at 101).

	The determination of what is ‘fair’ clearly depends upon the particular circumstances of the case.   The “particular circumstances” in which the plaintiffs provided the Hannay letters to the applicants in October 1992, were quite different to those in which the defendant in Goldberg provided his documents to the Law Society.  In both cases there was a voluntary disclosure of documents privileged from disclosure.  Mr Goldberg made disclosure to an entity not party to his litigation, for a limited disciplinary purpose which however, in essence, involved the same dispute as that in the litigation; here the plaintiffs made disclosure of privileged documents to a party to the litigation, both to provide particulars of the loss they claimed, and also for the purpose of negotiations for settlement. 

	I understood Mr Silvester to submit that the plaintiffs had adopted “two distinct procedures” in this case, in the sense that they had the ‘dual purpose’ referred to at earlier; and that this was analogous to what the defendant had done in Goldberg.  However, I doubt that any close analogy exists.  In Goldberg at 98 the majority, in referring to “two or more distinct proceedings or procedures”, was considering the situation before them, where there was on foot both a disciplinary enquiry and litigation, two distinct proceedings; and they were contrasting this with the situation in Maurice, where the privileged materials had been earlier disclosed in the same proceedings (as here).  The majority was making the point that in a case (such as Goldberg) involving two or more proceedings which were related in the way they described, “conduct in relation to one proceeding … can found an imputed waiver for the purposes of all proceedings.”  Mr Silvester did not explicitly seek to argue that a waiver of privilege in relation to the particulars aspect founded a waiver in relation to the settlement negotiations aspect.

	(b)	The plaintiffs’ submissions
	Mr Hack of counsel for the plaintiffs, made 4 submissions, as follows.

	(1)	The Hannay letters had been provided to the applicants on a ‘without prejudice’ basis in October 1992, and in the context of negotiations for settlement; it was only the ‘negotiation privilege’ which was in issue here, not a legal professional privilege.  I observe that this takes no account of the dual purpose at p7 for which the plaintiffs provided the Hannay letters; clearly, those letters were not provided simply for the purpose of negotiations, and both aspects of privilege were involved.

	(2)	The applicants could have rejected the provision of particulars by way of the Hannay letters because the letters were provided on a ‘without prejudice’ basis; however, they had failed to do so for over 5 years.  I do not think that this fact carries the matter any further.

	(3)	There had been no failure in terms of r29.11(a), and so the orders sought at should not be made.  This was for the following reasons.  The applicants had first alleged on 10 February 1998 that the plaintiffs had failed to discover in their List of Documents of 29 September 1997 the documents in question.  The 1997 List of documents incorporated and added to the plaintiffs’ original List filed on 11 December 1991, in a limited way.  As the plaintiffs’ solicitors explained on 18 February, doc55 comprises –
“… a combination of the original List [doc14] and [only] those documents requested by the third and fourth defendants [a request which did not extend to the Hannay letters].”


The Hannay letters of 19 October 1992 were not listed anywhere in the original List, simply because they were not in existence at the date of that 1991 List.  They were not listed anywhere in the 1997 List, because of the limited nature of that List as explained above.  The plaintiffs had no continuing obligation to discover documents.

	The thrust of this submission is that the plaintiffs had never discovered the Hannay letters, and were not required to do so.  It is correct that the plaintiffs were under no continuing obligation under r29.02(1) to discover documents (such as the Hannay letters) which came into their possession after they had made discovery in 1991; see TNT Management Pty Ltd v Trade Practices Commission (1983) 47 ALR 693, and note that there is, regrettably, nothing in the Rules corresponding to r29.15 of the Victorian Rules.   I note that a different construction has been placed in England upon the Rule corresponding to r29.02(1); see Vernon v Bosley (No.2) [1997] 3 WLR 683.

	I consider that the 1997 discovery should nevertheless be fairly construed as including the Hannay letters within the “various” unspecified “Documents for which legal professional privilege is claimed”, in item 3.1. As regards these letters, they should be enumerated and described as required by r29.04(b), and not included in the “various” group.

	(4)	There was no unfairness if the application were rejected; the applicants already have the Hannay letters.  I note that this does not address Mr Silvester’s point that the applicants may wish to put those letters in evidence at trial.  

Conclusions
	Although my mind has varied as to whether this application should be ruled on, now that a trial date is no longer fixed, I have concluded that it should be.

	Although the plaintiffs’ letter of 21 October was clearly sent on a ‘without prejudice’ basis, that expression cannot affect the provision of particulars of loss in the Statement of Claim, as it purported to do.  Particulars of loss claimed cannot be supplied on a ‘without prejudice’ basis.  The ‘without prejudice’ species of privilege is directed only to negotiations for settlement; it cannot limit the legal consequences which flow from the provision of particulars – as Long Innes J said in Haynes v Hirst (1927) 27 SR (NSW) 480 at 489:

“[a] man, having eaten his cake, does not still have it, even though he professed to eat it without prejudice.”

In so far as the words “without prejudice” in the letter of 21 October 1992 purport to  relate to the provision of the Hannay letters as particulars, the better view is that they should be treated as meaningless.  The plaintiffs chose to provide to the applicants particulars they were required to supply to the other defendants, in the form of the Hannay letters.  No doubt they were influenced to adopt that particular course because of the concurrent settlement negotiations in connection with which the Hannay letters were supplied ‘without prejudice’; as to those negotiations the privileged status of the Hannay letters in the hands of the plaintiffs remains unaffected.  

	The plaintiffs were asserting that the Hannay letters constituted the particulars they had decided to provide.  I consider that by providing particulars of loss in the form of the  Hannay letters the plaintiffs chose a course which necessarily gives rise to consideration whether waiver of their legal professional privilege in those letters should be imputed to them by operation of law.  The question then is whether the circumstances in which the disclosure of the Hannay letters was made were such that fairness requires that the plaintiffs’ privilege in those letters should cease.  On the whole I consider that ordinary notions of fairness, in all the circumstances, require that the course of action voluntarily chosen by the plaintiffs in providing particulars in this manner, be treated as involving a waiver of their privilege in those documents on the issue of the loss which they claim.   I bear in mind that the applicants took no action to clarify that aspect for 5 years.

	For these reasons I make the order for discovery sought, or pursuant to r29.07(2); the documents in question should be listed by the plaintiffs in accordance with r29.03 and 29.04, the list to be served within 14 days from today.   I consider that the Hannay letters are not privileged in the hands of the plaintiffs as far as legal professional privilege is concerned, on the issue of the loss which the plaintiffs claim.  Otherwise, their privileged status is not affected.  Whether the applicants may put them in evidence at trial, is a matter to be determined by the trial Judge at that time.  Orders accordingly.

________________

