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BAI97016

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

Nos. JA 46, 47 & 48 of 1997
(9618884, 9504350, 9701637)



		BETWEEN:


		RONALD ARTHUR FRASER
			Appellant

		AND:

		ROBIN LAURENCE TRENERRY
			Respondent


CORAM:	BAILEY J


REASONS FOR JUDGMENT

(Delivered 20 June 1997)

	On 18 March 1997, the appellant was convicted upon his own plea of two charges of unlawfully possessing heroin in a public place (Section 9(1) and (2)(c)(i) of the Misuse of Drugs Act).  These offences occurred on 2 September 1996 and 23 January 1997.  In addition, the appellant was dealt with for breach of a good behaviour bond with respect to an offence of permitting another to unlawfully administer a dangerous drug to him (section 14 of the Misuse of Drugs Act).  For that offence, the appellant was sentenced on 27 April 1995 to imprisonment for a period of two months, fully suspended for a period of two years.  The term of the bond was increased to three years on 15 December 1995 when the appellant was convicted of two offences under the Firearms Act.

	The learned magistrate, Mr Trigg, found the appellant to be in breach of his bond and ordered the appellant to serve 40 days of the suspended sentence (after allowing for remissions).  For the offences of 2 September 1996 and 23 January 1997 the appellant was sentenced to imprisonment for a period of 60 days and 50 days respectively.  The three sentences were ordered to be served consecutively to each other, resulting in a total sentence of imprisonment of 150 days from the 14 March 1997.

	By his notice of appeal, dated 17 April 1997, the appellant relied upon the following eight grounds of appeal:

	“1.	The Magistrate erred in sentencing the appellant on the basis that possession of heroin is a crime that has victims other than the users of the drug, and in taking judicial notice of various matters to enable him to identify such other victims.

	2.	The Magistrate erred in sentencing the appellant on the basis that the two counts of possession of heroin by the appellant in particular were instances of a crime that had victims other than the appellant, and in having regard to the appellant’s financial circumstances and to prior convictions for dishonesty offences to reach the inference that the appellant had committed other offences in order to pay for the purchase of heroin.

	3.	The Magistrate erred in sentencing the appellant on the basis that he had not made any effort at self-rehabilitation prior to voluntarily admitting himself to Banyan House on 5/3/97.

	4.	The Magistrate erred in setting a 5 month term for the purpose of persuading the appellant to stop his drug abuse, when a shorter term would have sufficed in that regard and when the effect of a significant portion of the 5 month term would be purely punitive rather than rehabilitative in any way.

	5.	The Magistrate erred in refusing to consider a fully or partially suspended sentence as a result of his improperly having regard to the manner of the exercise of prosecutorial discretion in respect to the alleging of a breach of bond in relation to the appellant on a previous occasion.

	6.	The Magistrate erred in failing to take into account the abolition of remissions in determining sentences in respect of the two convictions for unlawfully possess heroin;

	7.	The Magistrate failed to have regard to the “totality principle” and imposed a sentence that was crushing;

	8.	The sentence was manifestly excessive.”

	At the hearing of the appeal, Mr Dalrymple on behalf of the appellant, sought to add a ninth ground of appeal:

	“9.	The learned magistrate erred by imposing a sentence that was effective for purposes of preventative detention rather than for purposes under the Sentencing Act.”

	The respondent made no objection and I gave leave for the appellant to rely upon this additional ground of appeal.


Grounds 1 and 2

	The first two grounds of appeal may be dealt with briefly.  In the course of his sentencing remarks, the learned magistrate made some unexceptional remarks about the nature of heroin addiction and the cost to society and individual addicts of such addiction.  The learned magistrate said nothing which could support the suggestion (appeal ground number 2) that he had drawn an inference that the appellant committed other offences in order to pay for heroin to feed his addiction.  The learned magistrate’s remarks were fully justified by reference to the concept of judicial notice.  There is no merit in appeal ground numbers 1 and 2.

Ground 3

	The learned magistrate referred to the appellant having admitted himself to a Banyan House rehabilitation programme some nine days before his court appearance.  He said that it appeared to be “the first time you’ve done anything about that problem” (i.e. heroin abuse).

	Mr Dalrymple, in the course of submissions to the learned magistrate, had referred to the appellant having participated in a trial methadone treatment programme in addition to admitting himself to Banyan House.  However, Mr Dalrymple had also added that the appellant had “simply found he didn’t have the will power or capacity to continue with the course, that was unsuccessful...”.

	It is debatable whether the appellant’s unsuccessful participation in the methadone programme could be characterised as “doing anything” about his drug addiction.  However, there is nothing in the learned magistrate’s reasons to indicate that he sentenced the appellant on the basis that he had made no previous attempt at self-rehabilitation or that this was in any way a factor in his determination of appropriate sentences for the appellant..

Ground 4

	This ground is dealt with below together with appeal ground numbers 7, 8 and 9.

Ground 5

	In the course of hearing submissions, the learned magistrate had expressed misgivings about the failure of the respondent to take action in relation to the breach of the appellant’s 1995 bond both (initially) before him and in earlier proceedings for other drug offences.  Subsequently, the respondent did bring proceedings for breach of the bond.  However, in his sentencing remarks (which in this regard are referred to later in these reasons) there is nothing to indicate that the learned magistrate refused to consider a suspended sentence as a result of improperly having regard to the manner of the exercise of prosecutorial discretion for alleged breaches of bond on earlier occasions.

Ground 6

	Mr Dalrymple did not press this ground when his attention was drawn to a passage of the learned magistrate’s sentencing remarks which shows that he did have regard to the abolition of remissions in determining the sentences in respect of the two convictions for unlawfully possessing heroin in a public place.

Grounds 4, 7, 8 and 9

	These grounds of appeal may be dealt with together.  In effect, the grounds taken as a whole amount to a complaint that the sentences were “manifestly excessive” and directed towards a form of preventative detention rather than a purpose specified by section 5 of the Sentencing Act.

	The general principles applicable to appeals against sentence are well summarised by Kearney J in Salmon v Chute (1994) 94 NTR 1 at p24:

	“I venture to repeat certain comments I made in Raggett, Douglas and Miller v R (1990) 50 A Crim R 41 at 42:

	‘It is fundamental that a trial judge’s [or magistrate’s] exercise of his sentencing discretion is not to be disturbed on appeal, unless error in that exercise is shown:  Griffiths v R (1977) 15 ALR 1; 137 CLR 293 at 308-9, per Barwick CJ.  The presumption is that there is no error.’

See also R v Anzac (1987) 50 NTR 6 AT 11-12.

	In R v Tait (1979) 24 ALR 473 at 476; 46 FLR 386 at 388, the Full Court of the Federal Court, citing from Cranssen V R (1936) 55 CLR 509 at 519, set out the fundamental rule on appeals against sentence as follows:

	‘The jurisdiction to revise such a discretion must be exercised in accordance with recognised principles.  It is not enough that the members of the court would themselves have imposed a less or different sentence, or that they think the sentence over-severe...”
	...
	An appellate court does not interfere with the sentence imposed merely because it is of the view that that sentence is insufficient or excessive.  It interferes only if it be shown that the sentencing judge was in error in acting on a wrong principle or in misunderstanding or in wrongly assessing some salient feature of the evidence.  The error may appear in what the sentencing judge said in the proceedings, or the sentence itself may be so excessive or inadequate as to manifest such error ... [emphasis added].’”

	His Honour also cited the following passage from R v Holder [1983] 3 NSWLR 245 at p254 per Street CJ as the correct approach to the question of whether a sentence is “manifestly excessive”:

	“It can be acknowledged that the level of inviolability allowed in earlier times to the sentencing judge’s discretion has tended to be lowered in modern times ...The lowering of the threshold barriers at which excess or inadequacy becomes manifest is an observed and established tendency which meets both community expectations as well as the requirements of justice.  The appeal court evaluates the permissible range of sentence in the light of all the admissible considerations affecting the case in hand, and drawing upon its own accumulated knowledge and experience.  A sentence lying outside that range will (in the case of a convicted person’s appeal),...be corrected. [emphasis added.]”

	In the present appeal, Mr Dalrymple submits that the total sentence of 150 days imprisonment is manifestly excessive, having regard to the previous manner in which the appellant had been sentenced for drug offences and his circumstances generally.  For the respondent, Mr Elliot concedes that the sentences given to the appellant were severe, but not beyond the limits of a sound exercise of sentencing discretion.

	The appellant is a forty-six year old man with a long history of criminal convictions dating back over thirty years.  Prior to the present offences, he had been before the courts on forty-five occasions and been convicted of seventy-five offences.  Many of these were petty offences resulting in small monetary penalties.  However, the list also includes more serious matters such as stealing, unlawful entries and repeated traffic offences involving alcohol which have resulted in the appellant being sentenced to imprisonment, actual or suspended, and a home detention order (which was subsequently breached).  In relation to drug offences, the appellant was sentenced in February 1994 to two years imprisonment (with a non-parole period of three months) for cultivating a commercial quantity of cannabis.  He was also fined in 1996 for use of heroin and possession of heroin in a public place.  For reasons which are unclear, no action was taken at that time in relation to the 1995 suspended sentence dealt with on this occasion by Mr Trigg.

	Evidence from a clinical psychologist was put before Mr Trigg which indicated that the appellant has a very low I.Q. – sufficiently low to classify him as mentally retarded.  The psychologist’s opinion is that many years of substance abuse has “probably markedly contributed to his present condition”.  The learned magistrate, in sentencing the appellant, made it clear that his primary objective was to assist the appellant’s rehabilitation:

	“Ultimately I must try and arrive at a penalty which is structured not so much to punish you for your activities, but really one which is structured as best I can to try and get you to a stage where you can stop offending in this way in particular, and stop this substance abuse.”

	I do not consider that the learned magistrate’s purpose was to impose some form of “preventative detention”; rather his purpose was to provide a sentence which would help the appellant’s rehabilitation in terms of section 5(1)(b) of the Sentencing Act.

	The learned magistrate considered carefully whether any sentence of imprisonment might be suspended:

	“In relation to the matter, there are clearly some unusual circumstances to you and there are some circumstances peculiar to you which might raise the question of suspending the sentence.  The problem with that is that I really have no faith, because of your mental retardation, that you would really understand the consequences of a suspended sentence, nor do I have any faith that you would be able to make informed decisions for yourself in relation to continued dealing with drugs, such that you would be any real prospect of not re-offending during any suspended sentence period.”

	Mr Trigg also indicated that, in view of the appellant’s personal circumstances, he had decided to impose a considerably shorter sentence on the appellant than he considered justified by the offences:

	“I am going to send you to prison today but I am going to impose a substantially lesser period of imprisonment than I would otherwise normally impose.  As I said, I would normally send someone to prison for this offence for 12 to 14 months. Effectively, I am going to send you to prison today for about five months, which will be a substantial reduction on what I consider to be an objectively appropriate sentence which will take account of your underlying problems.  It will give you a chance to hopefully get on top of your heroin addiction and receive whatever treatment you may need whilst in custody.”

	I consider that the approach of the learned magistrate was entirely appropriate.  In the light of his reasons for sentence as a whole, it is apparent that Mr Trigg’s primary objective was to assist the appellant’s rehabilitation rather than to punish him or to discourage him from committing further offences.  In the light of all the circumstances, the learned magistrate’s decision to activate the suspended sentence cannot be criticised.  The appellant had committed two further drug offences and the learned magistrate (relying on evidence produced on behalf of the appellant) considered that the appellant’s mental retardation was such that he was most unlikely to be able to comply with any form of release on conditions.  The decision to impose consecutive sentences for what were similar but entirely separate and distinct offences is similarly not open to criticism.

	The fact that the appellant was dealt with in July 1996 by way of fines for use of heroin and possession of heroin in  a public place should not have given the appellant any reason to think that he would receive such generous treatment for future similar offences.  The appellant was also fortunate in December 1995 when the period of the 1994 bond was extended upon his conviction of firearm offences.  There must be a limit to the number of times an offender is to be given a ‘last chance’ to reform by use of non-custodial sentencing options.

	In the case of the appellant, he has consistently failed to take advantage of the numerous opportunities afforded to him.  In the present case, Mr Trigg was prepared to adjourn sentence for one month to see what progress the appellant could make in overcoming his substance abuse by participation in a rehabilitation programme at Banyan House.  This did not proceed when Banyan House refused to re-admit him because of a breach of their ‘house rules’.

	Once the learned magistrate had formed the opinion that the particular circumstances of the offences and the appellant were such that the proviso to section 37(2) of the Misuse of Drugs Act was inapplicable, he was obliged to impose a sentence requiring the appellant to serve a period of actual imprisonment of not less than 28 days.  I do not consider that his decision to impose sentences of 60 and 50 days for the new offences, in addition to activating the suspended sentence, can be characterised as “manifestly excessive”.  Each of the offences carried a maximum sentence of $5,000 or imprisonment for two years. In my view, the learned magistrate’s
sentences fall squarely within the limits of a sound exercise of sentencing discretion – and indeed, I would venture to say that the total sentence of 150 days was, in all the circumstances, both lenient and in the best interests of the appellant’s rehabilitation.

	For these reasons, the appeal is dismissed.

