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CORAM:	MARTIN CJ.


REASONS FOR JUDGMENT

(Delivered 17 July 1997)

	These appeals arise from convictions and sentences imposed by the Court of Summary Jurisdiction sitting at Alice Springs.  There are common features arising from all appellants having been charged and dealt with for the same offence.  Some were also charged and dealt with for an additional offence.  It is convenient to consider all matters together

	An information for an indictable offence was laid alleging against each of the appellants that he had on 13 January 1996 conspired with the others to commit the crime of aggravated assault contrary to s282 of the Criminal Code (NT) 1983.  It was also alleged that each of the appellants McLeod & Colson (and another, O’Halloran) went armed in public, namely with a wooden stick, without lawful reason and in such manner as to cause fear to a person of reasonable firmness and courage, contrary to s69 of the Criminal Code.

	It was agreed between the prosecutor and those representing the accused before the Court of Summary Jurisdiction that the matters should be dealt with summarily upon pleas of guilty being entered to lesser conspiracy charges.  That necessitated an amendment to that charge such that the word “aggravated” be amended to “common”, and, as the documents on that court’s file disclose, that was done.  Unfortunately, the consequences of the amendment were not followed through and the reference to s282 of the Code remained on the information.  It related to a conspiracy to commit a crime.

	It was envisaged that the conspiracy charge as originally laid would relate to an offence under s188(2) of the Code, namely, assault with circumstances amounting to a crime, carrying a penalty of imprisonment for five years or, upon the offender being found guilty summarily, for two years.  The amendment carried the result that the conspiracy alleged was no longer to commit a crime, but to commit a simple offence related to s188(1) of the Code, and the amended charge should have been shown as having been laid pursuant to s283.  In those circumstances the maximum penalty was imprisonment for one year.  His Worship’s attention was not directed to the significant differences between offences under ss282 and 283 and the maximum penalty in each case.  He proceeded, as his remarks disclose, under the misapprehension that the charge remained to be dealt with under s282 and not s283.  He said, for example, that he placed the planned assault in the upper range of those contemplated by s188(2) of the Code, which was no longer the substantive offence the subject of the alleged conspiracy.  

	This Court’s attention was drawn to s177(2)(c) of the Justices Act(NT) 1928 whereby upon the hearing of an appeal it may substitute or make any conviction which ought to have been made in the first instance.  The facts and the basis for the error in the convictions in the Court of Summary Jurisdiction being clear, and there being no objection to this course being adopted, it is ordered that the convictions on the charges purportedly made under s282 of the Code be quashed, and that there be substituted a conviction in each case under s283 of the Code.  The maximum penalty for that is imprisonment for one year.  

	It is plain that his Worship proceeded on a mistaken view as to the nature of the offence to which the guilty pleas were entered, and thus as to the maximum penalty which might have been imposed.  The appeal against penalty must therefore be allowed and it is quashed in each case.  It would be open to this Court to remit the case for further hearing before the Court of Summary Jurisdiction, but in the interests of the appellants and with a view to saving delay and cost, it is desirable that the matter be resolved here and now.  In so doing, I put aside the other grounds of appeal relating to the penalty originally imposed since they are no longer relevant.  However, I take into account the several submissions advanced on each side in that regard as providing a framework within which to now arrive at an appropriate sentence in respect of the conspiracy convictions.  I leave aside, for present purposes, the sentences on the second charge which affected only some of the appellants, but which are also the subject of appeal.  I will deal with them when I come to consider each appellant in turn.

	Leaving aside as irrelevant matters going to the involvement of people other than these appellants, the facts going to found the charges were these.  Sometime during the week prior to 13 January Mr Rodighiero, along with another man, made arrangements with friends to meet at the residence they occupied in Alice Springs in order to go and find six other men who, it was claimed, had assaulted Mr Rodighiero and the other man during the week before.  On the evening of 13 January, Messrs Colson, McLeod, Murnik and others arrived as prearranged.  When all were assembled the recent attack upon Mr Rodighiero as well as another attack, upon a young girl, was discussed; the group agreed to go out and look for the other six to assault them as a form of retribution for those attacks.  Whilst making this plan, axe handles or dowel (there is no better description) which had been cut in half were handed out to Messrs McLeod and Colson.  The appellants then went to the nearby oval where it was thought the group of six might be.  There was some discussion with two other young men at the oval, but nothing untoward occurred.  However, there was an incident which caused the group to break up, some of the men returning to Mr Rodighiero’s premises where some of the sticks, as they had become called, were burned and others thrown away.

	Rodighiero admitted to police that he was the organiser of the group and that the objective was to seek out and assault the group of six in retaliation for the recent assault upon him and his friend.  He said in his statement to police that he just wanted to get the other six.  Murnik also cooperated in an interview with police and admitted to being part of the group.  He knew that some of the others had sticks with them.  Colson admitted being involved in the plan, saying that they intended to go out and hurt someone.  McLeod went along out of loyalty to Rodighiero.  He did not expect that they would come across the six.  Those who carried a “stick” asserted that it was only being carried for defence if required.

	Taking the agreed facts in relation to the circumstances of the conspiracy offence, it appears that apart from Rodighiero, who was the instigator of the plan, all appellants are culpable in the same degree.  Those who were found guilty of carrying an implement must be dealt with separately on that count.  That fact can not be taken into account against any who have not been convicted of that offence.  It was no part of the conspiracy charge that the offenders were to go armed.  It would be contrary to law to take it into account as part of the circumstances of the conspiracy count, since that fact would only be brought into account if it was alleged that the conspiracy was to assault with, or by means of a threat with an offensive weapon (s188(2)(m)).  A conspiracy such as that is a different offence, a crime, and by reason of the amendment at trial not charged (R v De Simoni (1981) 147 CLR 383).

	Viewed objectively, the conspiracy to commit the common assault is not only a serious example of its type, but a serious example of a conspiracy to commit other simple offences, for example, to escape from lawful custody (s112); unlawful entry into a building (not being a dwelling house) with intent to commit an offence (s213(1) and (2)); unlawful use of a caravan (s218) and unlawful damage to property (s251(1)).  The number of co-conspirators and that the attack was planned to take place at night are circumstances which increase the seriousness of the offence.  To the same effect, the fact that the plan was not evolved in the heat of the moment after the attack on Rodighiero and the other incident that may have stirred the appellants into action.  It was thought about and embarked upon some days after those events.  (I use the word “serious” rather than “aggravated” to distinguish these factors from those which must be specifically charged as statutory aggravating circumstances of the offence if the offender is to be liable to a greater punishment De Simoni Gibbs CJ. at p392).  The objective circumstances call for a sentence which will ensure that members of the public understand that persons who are not authorised by law to enforce it must not intervene, except in rare and exceptional circumstances of which this is not one.  We do not live in an anarchic society.  It must be clearly understood that unlawful conduct such as charged here will not be tolerated.  Lawlessness has the potential to lead to more lawlessness.  Vigilantism is the antithesis of peace and order.  I agree with the declamatory remarks to the same effect made by his Worship.

	Apart from Rodighiero, the others all stand in the same degree of culpability in relation to the conspiracy.  Even though Murnik only became aware of what was going on and decided to join in at about midday on the day of the offence, that does not diminish his responsibility.  The plan to seek out and assault the other group was discussed and confirmed at the house where they all met and they set out at about the same time to go to the oval to implement the plot.

	There is no complaint that his Worship failed to take into account the personal circumstances of each offender, although it is suggested, inferentially, that he did not give sufficient weight to those positive factors which tend to mitigate the penalty.  Rodighiero was 23 years old and had been in full employment since he left school, including work in Aboriginal communities.  He was regarded as being a man of good character.  He was the victim of the assault which led to the conspiracy being formulated, and that assault occurred whilst he was performing duties as a security officer.  He was married with an infant child and had shown extreme remorse.  He had no disposition for violence and his Worship noted that he cooperated with police and pleaded guilty.  In his Worship’s view there was no need for personal deterrence in relation to him.  He had no prior criminal record, but bearing in mind the need for general deterrence (and having regard to the abolition of remissions) he was sentenced to eight months imprisonment, suspended after a period of three months.  He had suffered convictions in 1994 for sundry motor vehicle offences.  He then suffered financial penalties.  These are not matters which should be taken into account as adverse to him in this matter.

	As to Colson, he was 24 years old and came from a respected Territory family.  He was hard working and had no relevant criminal history.  His only conviction was for being an unlicensed shooter for which, in 1990, the Court dismissed and discharged him without proceeding to conviction.  It is not a matter to be taken into account here.  His Worship accepted him to be a man of good character, but again his Worship regarded general deterrence as having the major impact upon sentencing.  He was convicted and sentenced to six months imprisonment, suspended after two months in respect of the conspiracy count and three months in respect of going armed, to be served concurrently with the first, a total effective sentence of six months, to be suspended after two months.

	As to Murnik, he was 30 years of age, married with a three year old daughter, had been a hard worker and was a man of good character.  He had no prior criminal record and cooperated with authorities.  Again, giving paramountcy to the principle of general deterrence, his Worship imposed a sentence of six months imprisonment suspended after two months.

	As to McLeod, he had been co-operative and entered a plea of guilty.  He was aged 31, single and was also a hard worker.  The only thing which distinguished him from the others was that he had a prior conviction in 1988 for aggravated assault.  At the same time that he had been convicted for failing to quit licensed premises.  As to that he was fined $100 and as to the assault, convicted but released on a bond to be of good behaviour for twelve months.  Although nothing is known of the precise circumstances, it seems to me, bearing in mind the penalties and the time elapsed to the date of these offences, they are not matters that should deprive him of the benefit of being treated as a first offender.

	In the view of his Worship, as can be seen from the sentencing, each of these appellants was treated on much the same basis.  The only distinction between the appellants was that Rodighiero was sentenced to a longer period of imprisonment to be suspended after a longer period than the others.  In the case of Colson and McLeod, they suffered the further conviction and sentence for carrying a stick.

	In addition to the matters taken into mitigation placed before his Worship and reiterated before this Court, I am also entitled to take into account the fact that the appellants have had a sentence of imprisonment, requiring them to serve at least two months, hanging over their heads for some considerable time.  It is a burden which goes to mitigate the penalty which must be imposed.

	There is a general background factor to all of this behaviour which I have not thus far mentioned because I regard it as being irrelevant.  However, since this matter no doubt assumed considerable notoriety in and around Alice Springs, and his Worship had a bit to say about it, I should point out that the group who it is alleged set upon Rodighiero, and who may have been involved in other assaults, was said to comprise young Aboriginal men, and the appellants are not Aboriginals.  There is no suggestion in this case that the determination to set out and find the Aboriginals had anything to do with their aboriginality.  

	The Court is directed by s5(2)(g) of the Sentencing Act (NT) 1995 to have regard to the prevalence of the offence.  The records of this Court do not disclose any other occasion on which an offence of this type has been recorded.  No examples were given of any convictions for this type of offence in the Courts of Summary Jurisdiction.

	The circumstances of the offence on the one hand, and the circumstances of each of the offenders on the other, are finely balanced.  The one predisposing a Court to impose an actual gaol sentence, the other to mitigate the penalty in favour of the offenders upon the basis of their antecedents, that this was an aberration immediately regretted bringing about prompt cooperation with authorities and entry of guilty pleas.

	It is plain that his Worship approached the sentence which he felt obliged to impose upon the basis that the need for general deterrence outweighed the many other factors of significance affording mitigation to the appellants.  That is not to say that a sentence imposed under those circumstances should be more severe than the nature of the offence and the circumstances of its commission calls for, but, rather, that it is appropriate to give less weight to mitigating factors which may be found going to the circumstances of the offender.  Proceeding in that way results in what has been called a “firming up” of the sentence, and results in one which more closely fits the crime which: “if the offender thinks about it in advance, is in reason predictable and certain, each of those qualities being central to the idea of deterrence” per Burt CJ. in R v Peterson [1984] WAR 329 at 332.  As Bray CJ. said in Birch v Fitzgerald (1975) 11 SASR 114 at 116-117:

“... there are offences in which, as it seems to me, the deterrent purpose of punishment must take priority.  When people act under the influence of liquor, passion, anger or the like so as to constitute themselves a physical danger or potential physical danger to other citizens it may well be that a sentence of imprisonment will be appropriate, even in the case of a first offender of good character, in order to impress on the community at large that such behaviour will not be tolerated.”

	As to the balance between deterrence and rehabilitation, the remarks of the Full Court of the Supreme Court of South Australia in R v Ciccone (1974) 7 SASR 110 at 113, remain apposite.

“The criminal law is intended for the protection of the public against criminals, for the punishment of those who commit offences, and the deterrence of others who might be minded to offend in like manner.  One of the matters which a judge always considers is whether an accused person will respond to leniency and to supervision.  If he does so respond, there is one less member of the criminal class, the public are to that extent protected, and the accused and others are encouraged to lead honest lives.  However, as has been many times pointed out there are four general aspects of punishment: retribution, deterrence, prevention and reformation; and it is for the sentencing judge addressing himself to the accused, and having considered the matters put in mitigation and other matters including the prevalence of the offence, the accused’s past conduct, his age, and the likelihood of his responding to reformative process, to decide in the exercise of a sound judicial discretion what ought to be done in the case of that particular accused”.

	It is necessary that the criminal conduct of the appellants be marked with strong disapproval.  That calls for the recording of convictions and the imposition of sentences of imprisonment.  Although personal deterrence does not loom large as a sentencing consideration, general deterrence does.  This type of activity is not prevalent and the courts must do whatever is reasonable to ensure that it does not become so.  Fixing a sentence to imprisonment in the first instance is designed to achieve that objective.  The question then is whether the whole or any part of the sentence imposed ought to be suspended.  The purpose of doing so is to help the offender to be rehabilitated.  In these cases regard is particularly had to the offenders’ character and age, the assistance the offender gave to law enforcement agencies and the pleas of guilty.  Those factors assume significant weight in these matters and I consider that it is desirable to suspend the sentences to be imposed.  A suspended sentence is to be taken to be a sentence of imprisonment for the purposes of all enactments except those referred to in s40(5) of the Sentencing Act.  The commission of another offence punishable by imprisonment may lead to the sentence being restored.

	The appellants are sentenced as follows:

·	Mark Rodighiero - for conspiracy, 3 months imprisonment suspended forthwith.
·	Graham Murnik - for conspiracy, 2 months imprisonment suspended forthwith.
·	Patrick McLeod and Jason Colson:
 - for conspiracy, 2 months imprisonment;
- for going armed in public, one month imprisonment cumulative;
the effective sentence of 3 months imprisonment suspended forthwith.

	Taking into account the period since these offences were committed, and that none of the appellants have offended in the meantime, it is ordered that the period of 12 months from this date be the period during which each appellant is not to commit another offence punishable by imprisonment if he is to avoid being dealt with under s43 of the Sentencing Act.

--------------------------------------------------------

