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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 169 of 1997 (9716781)



		BETWEEN:


		PARKMORE INVESTMENTS PTY LTD
			Plaintiff

		AND:

		HOLYOAK INVESTMENTS PTY LTD
			Defendant


CORAM:	MILDREN J


REASONS FOR RULING

(Delivered 11 September 1997)

	The plaintiff trades as “Airducter” and offers services in air conditioning and mechanical services.  Since 1991 its business has been located at Lot 1062 Stuart Highway, Berrimah, which premises it owns.

	The defendant’s premises is situated at Lot 2184, Stuart Highway.  The defendant, which is the owner of the land, intends to use its land for a used car sales yard.

	The defendant’s land is zoned I1 (Light Industry) under the provisions of the Darwin Town Plan.

	On or about the 7th of November 1996 the defendant made an application to the Northern Territory Planning Authority for development consent to place a demountable on its land.  The purpose of the demountable is for use as an office for the car sales yard.  The plans lodged with the Planning Authority for development consent showed details of a proposed fence to be erected on the defendant’s property.  Mr Holyoak, a director of the defendant company, in his affidavit of 31st July 1997 said that the purpose of the fence was “firstly to provide some additional security for the vehicles which would be situated in the yard and secondly to provide means by which advertising signs for the caryard could be displayed.” 

	The plaintiff lodged a written objection with the Planning Authority to the erection of the proposed fence.  The main ground of the objection appears to have been that the proposed height and location of the fence would block out the view of inbound traffic along the Stuart Highway of the plaintiff’s business premises.

	On or about the 7th of January 1997 the Planning Authority considered the defendant’s application and the plaintiff’s objection.

	In a letter to the plaintiff, the Authority said:

“While completely sharing your concerns about the proposed fence on that property, the Authority in fact has no jurisdiction over such structures as fences and approved Mr Holyoak’s application for a vehicle sales yard incorporating the demountable structure.

Though unable to exert any control over the fence, the Authority has reacted to the information that its intended use is as an advertising backdrop.  I have written to Darwin City Council, which has control over signage in the locality, suggesting that it contact the applicant and advise him of the requirement to apply for advertising sign approval, and also advise the provisions of the signs code.  Mr Holyoak may or may not choose to go ahead with his advertising and fencing, and may find that his proposal exceeds the provisions allowed by Council.  

You may wish to take the matter up with the Darwin City Council.”

	The proposed fence is to be erected wholly within the defendant’s land and, according to the plans lodged with the Planning Authority, was to be placed on the defendant’s land approximately 1 metre from the boundary with the plaintiff’s adjoining land.  The proposed fence is shown in the plans as being 39 metres long and then, in an L shape, it proceeds across the defendant’s land for a distance of 36 metres.  The plans show that the proposed fence is set back from the boundary to the Stuart Highway.  The plaintiff understood, apparently, that the fence would be 4.5 metres in height.

	After receiving the letter from the Planning Authority referred to above the plaintiff took no further action presuming that the matter would be handled by the Darwin City Council.

	On or about the 4th of July 1997 the plaintiff became aware that the footings for the proposed fence had started.  Presuming that the issue of the height of the fence and its proposed use as a sign would have been addressed by the Council he took no further action until the 15th of July when he saw columns 4.5 metres high being erected.  He then made efforts to contact the Lord Mayor who had been present at the Planning Authority meeting but was unsuccessful.  On the 17th of July he engaged solicitors.

	On the 18th of July the plaintiff’s solicitors wrote to the defendant relating to the fence.  The letter states, inter alia:

“We respectfully suggest that, in fact, the structure is not a fence: it neither bounds nor encloses any land.  Accordingly, it appears it is merely a structure and as such it requires specific planning approval.  In this regard, the fact that the Planning Authority took the view that its consent was not required for the construction of the structure is not to the point.  

Further to the above, it appears that the proposed structure fails to comply with the set-back requirements prescribed by the Town Plan.  

In the light of the above, prima facie, it would appear that you do not have authority to construct the proposed structure; accordingly, in the circumstances, would you please inform us forthwith whether you propose to continue to erect the proposed structure.”

	There is no evidence of any reply to that letter.  On the 24th of July 1997, Ms Kelly, a solicitor on behalf of the plaintiff, telephoned the defendant’s solicitors to enquire whether they were acting for the defendant.  She was informed that the firm did represent the defendant and that Mr Maher of the defendant’s solicitor’s office would return her call.  Shortly there-after Mr Maher did return her call.  During that discussion she told Mr Maher that she acted for the plaintiff who was concerned about the fence being constructed on the defendant’s land.  As it was now a Thursday afternoon before a long weekend she asked if the defendant was willing to talk and hold off doing any further work on the fence for a few days to “give us some breathing space”.  Mr Maher indicated that he would seek instructions from the defendant.  Ms Kelly emphasised the urgency of the matter.  She also indicated that she had instructions to seek an injunction.  In cross-examination she conceded that when referring to the fence she was referring to the whole of the fence.  Later on that day Mr Maher telephoned the plaintiff’s solicitors and left a message to the effect that he had not been instructed to act for the defendant.  

	On the following day an ex parte injunction restraining the defendant from continuing with the construction of the fence was granted by Angel J, on the plaintiff’s undertaking to file and serve the necessary writ, the ex parte summons and affidavit.

	On Monday 28th of July the plaintiff issued the writ in this matter and filed the ex parte summons and affidavit referred to. 

	On the same day, Ms Kelly spoke to Mr Moore of the defendant’s solicitors who confirmed that he would be representing the defendant.  On the 29th of July Mr Moore spoke to Mr Masters of the plaintiff’s solicitors to see if agreement could be reached upon certain matters which needed to be proved in evidence upon the return date for the hearing of the ex parte injunction.  The possibility of compromise was canvassed by Mr Masters who was informed by Mr Moore that there was no room for compromise.

	On the 28th of July 1997 I made an order extending the injunction until 2 pm on Friday, the 1st of August.  On the latter date, I made an order that the matter be set down for trial at 10.00 am on Friday the 8th of August and made other orders appropriate to be made in order to expedite the matter generally.  I also extended the injunction until judgment, but with the plaintiff’s consent, excluded from the injunction so much of the fence as ran parallel with the Stuart Highway.

	On the 8th of August 1997 when the matter was to go to trial, I was informed by the parties that the action had been settled the previous day.  However both parties were seeking an order for costs.

	The substantive action had been settled on the basis that an order was made by consent as follows:

“Unless and until the defendant obtains specific consent from the Northern Territory Planning Authority pursuant to Clause 18.2 of Darwin Town Plan 1990, the defendant be restrained from proceeding or continuing to build that part of the structure, described as “Proposed Fence” shown on the plan annexed to the affidavit of Colin Lloyd Holyoak sworn 31 July 1997 and marked “CH 1.9”, as is within 9 metres of the Stuart Highway frontage of Portion 2184, Hundred of Bagot.”

	The plaintiff contended that as the plaintiff had been substantially successful in the proceedings the plaintiff ought to be entitled to the costs of the action.  The defendant contended that although the plaintiff had some entitlement to seek injunctive relief the plaintiff’s real entitlement was quite limited relative to what was sought and claimed.  Accordingly the defendant submitted that in all the circumstances of the case the Court should exercise its discretion in favour of the defendant.  

	During submissions made before me on 1st of August 1997 counsel for the defendant, Mr Barr, submitted that the purpose of the fence, apart from providing some additional security for the vehicles to be displayed, was to provide a white display backdrop structure which will form a frame against which the vehicles in the yard would be displayed.  Consequently he submitted then that the use to which the fence was to be put was not one which was “ancillary” within the meaning of Clause 9 of the Darwin Town Plan; nor was it even an incidental use; rather it was an ordinary incident of the use of the site as a car sales yard.  Further it was submitted that under the Zoning Tables of the Darwin Town Plan 1990, as of right permitted uses applied to both use and development.  Thus, if the use is permitted then so is development for the purposes of such use.  The demountable office required consent only because of specific provisions of the Darwin Town Plan relating to demountables.  Nevertheless he conceded that the “fence” was a “structure” and hence a “building” for the purposes of the Planning Act 1993 and the Darwin Town Plan 1990.  It was on the basis of that concession that the defendant acknowledged that this structure breached the front set-back requirement under Clause 18.2 of the Darwin Town Plan in that it was closer than 9 metres from the Stuart Highway frontage of the land.  Therefore, the development within that 9 metre area did not comply with the control clauses for the permitted use in the zone and consent must be obtained from the Northern Territory Planning Authority with respect to that part of the structure which lies within 9 metres of the frontage.  

	Counsel for the plaintiff Mr Riley Q.C. did not concede that the rest of the structure could be erected without the consent of the Planning Authority.  

Another matter which had been raised previously was whether the fence was to be used as an “advertising sign” (which was not a permitted use in the relevant zone) unless it was a business sign or a promotion sign in which case it could only exceed 6 m2 in area with the consent of the Authority.

	Further there had been debate between the parties as to whether or not the use was as Mr Barr described it, an ordinary incident of the use of the site for a vehicle sales yard or whether it was an ancillary use which at least required the Authority to form the opinion that it was ancillary to a permitted use, vide Clause 9.1 of the Town Plan.

	The action having been settled, it is plain that neither party wished to litigate the merits of all of the issues which may or may not have entitled the plaintiff to a wider injunction than that to which the defendant consented, except in so far as those issues are relevant to the question of costs.  There are no authorities of which I am aware which directly bear upon how the court’s discretion ought to be exercised in a case such as this.  It is my view that, as a general rule, the court will not go into the theoretical prospects of success of the parties merely to determine issues as to costs:  c.f. J T Stratford and Sons Ltd v Lindley  (No 2) [1969 1 WLR 1547; [1969] 3 All ER 1122; Parap Hotel Pty Ltd and Others, v Northern Territory Planning Authority and Others (1993) 112 FLR 336.  The plaintiff has successfully obtained an injunction, albeit more limited than that originally sought.  The relief the plaintiff has obtained by consent on the facts of this case very largely achieved what the plaintiff set out to achieve by these proceedings.  The plaintiff’s main objective is to prevent his property’s frontage from being obscured by the fence to passing traffic.  I do not think it can be said that the plaintiff achieved a Pyrrhic victory or that the success of the plaintiff was minuscule.  Accordingly the usual rule is that the costs follow the event: see Donald Campbell and Co Ltd v Pollak [1927] AC 732; Tekmat Investments Pty Ltd v Ward and Others (1988) 81 ALR 278.  Thus, in order to deprive the plaintiff of its costs it is necessary for the defendant to show that there are special circumstances warranting that course.  

	A successful plaintiff may be deprived of some of his costs where the plaintiff had failed on more causes of action than he has succeeded upon, or where the plaintiff failed to succeed on a time consuming issue; c.f. McAuliffe v Vogler (1992) 110 FLR 454 at 456-457.  In cases where this occurs the court has a discretion to deprive the successful plaintiff of part of his costs and may even order that the plaintiff pay some part of the costs incurred by the defendant.  In the exercise of that discretion it is appropriate to consider the extent to which the issues are severable and how much time of the hearing was taken up with those matters. In a case such as the present it is not possible to easily determine these matters as there has been no hearing.

	It may well be that the matter would be entirely different if the defendant were able to establish that on the issues upon which the plaintiff was not successful in the settlement the plaintiff was bound to fail.  In Parap Hotel Pty Ltd and Others v Northern Territory Planning Authority, supra, at 341, I suggested that if one party or the other could show that they would have been entitled to summary judgment on the undisputed facts known to the court at the time the court was asked to exercise its discretion, this could be a situation where the court may well depart from the general rule.  However that assumed that there was no disputed facts left unresolved.

	Notwithstanding Mr Barr’s attractive argument, I do not consider that it is so clear as his submission to me suggested that the plaintiff must have failed on all other issues except in respect of that portion of the structure which breaches the building set-back requirements to the Stuart Highway frontage.  First, it may be that if the structure is a building, the whole structure, not merely that part of the structure which exceeds the set-back requirements, required consent.  Secondly, there is often a fine line between ancillary uses and a use which is an ordinary incident of the use of land.  Whether a use falls into one classification or another is a question of fact and degree which ultimately requires consideration of the evidence as to the use which is to be made of the structure:  Lizzio and Another v The Council of the Municipality of Ryde (1984) 155 CLR 211 at 216-217.  Where the structure does not have an obvious purpose, or where the proposed use is different from its obvious purpose, the question of fact may depend ultimately upon questions of credibility, or upon the resolution of conflicting evidence.  The defendant’s purpose in erecting the fence raises questions of fact, in that the proposed purpose seems to have changed during the course of the proceedings, and the proposed purpose is not as obvious, as, for example, the swimming pool in Webb v Warringah Shire Council (1989) 68 LGRA 105, or the heli-port in Warringah Shire Council v Raffles (1979) 2 NSWLR 299.  The structure may also have more than one purpose which may complicate the matter further, as it may be necessary to consider its dominant purpose.  I have not heard the evidence which the parties intended to call which may, or may not, have assisted in the resolution of these issues.

	Other matters which were pressed by Mr Barr concern the fact that the defendant applied for planning approval for the fence, that the plaintiff attended the hearing of the planning application and knew that the planning authority declined jurisdiction in relation to the fence, that the defendant did not seek judicial review of the Planning Authority’s decision and further took no further action until mid July by which time the defendant had proceeded with the works and the fence was well advanced with footings and all uprights erected.  Further it was submitted that the plaintiff had not clearly defined in the plaintiff’s solicitor’s letter of 18th of July why it was that the particular structure required planning approval, particularly in relation to the front set-back requirement, and gave minimal notice to the defendant that an injunction would be sought.

	It may well be that the plaintiff ought to have sought judicial review in respect of the Authority’s decision, but it is equally plain that the defendant’s position was, when it was contacted, that it would oppose any relief which the plaintiff sought.  I do not consider that the matters urged upon me by Mr Barr warrant the making of an order depriving the plaintiff of any of its costs, let alone the making of an order in favour of the defendant that the plaintiff pay some or all of its costs.  In the circumstances of this case, the position was that until the day before trial the matter had not settled.  The defendant then made an offer of settlement which the plaintiff accepted.  The matter was of course brought on urgently and because of that, to some extent, the defendant was limited in its ability to make an earlier offer of settlement prior to the hearing date.  Nevertheless both parties were anxious to have the matter go to trial on an urgent basis.

	Bearing all these matters in mind I consider that the proper order is that the defendant should be ordered to pay the plaintiff’s costs of the action to be taxed.  There will be an order accordingly.

