

1

PARTIES:	YVONNE MARIANNE STEPHENS
	v
	DONALD WILLIAM PRICE
TITLE OF COURT:	SUPREME COURT OF THE NORTHERN
	TERRITORY OF AUSTRALIA

JURISDICTION:	Interlocutory Application
FILE NO:	179/97
DELIVERED:	30 October 1997
HEARING DATES:	20 October 1997
JUDGMENT OF:	The Master

CATCHWORDS:
PRACTICE - Northern Territory - costs - indemnity basis - whether exceptional case


CASES FOLLOWED

Cathy Yuk Chu Lin v Katamon Pty Ltd, unreported decision of
Kearney J dated 31 May 1995



REPRESENTATION:

Counsel:
	
	Plaintiff:	Ms Kelly
	Defendant:	Mr Lee

Solicitors:

	Plaintiff:	Markus Spazzapan
	Defendant:	T. S. Lee & Associates

Judgment category classification:	
Judgment ID Number:	mas9722
Number of pages:	3IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
179/97 (9717666)		
					Between:
					YVONNE MARIANNE STEPHENS
						Plaintiff
					and
					DONALD WILLIAM PRICE
						Defendant

MASTER COULEHAN: REASONS FOR DECISION
(Delivered 30 October 1997)

The plaintiff commenced this proceeding by originating motion on 7 August 1997, seeking specific performance of a contract for the sale of land, equitable damages and costs on an indemnity basis. 

On 21 August 1997 the plaintiff’s application for an early hearing and other procedural orders came before me.   On 22 August I decided that there were grounds for an expedited hearing and referred the proceeding to a judge for hearing and determination.   I also suggested that the defendant’s answering affidavit disclosed no defence.

On 28 August 1997 the proceeding came before Bailey J. when it was adjourned for two weeks.   Correspondence before the Court reveals that the parties were attempting to negotiate a settlement.

On 11 September 1997 the proceeding came before Thomas J.   It appears that specific performance was no longer in issue as orders were made referring the issues as to damages and costs to me for hearing and determination.

There were further negotiations before the proceeding came before me  for determination.   It appears that the parties were in substantial agreement as to the amount of damages, however remained in dispute as to costs.   The defendant’s solicitor advised that the claim for damages would be opposed if the claim for indemnity costs was pursued.

On 20 October 1997 the claim for damages and costs was heard.   After a brief hearing damages were awarded in the sum claimed, the only issue remaining being that of costs.

As to whether costs may be awarded on an indemnity basis I adopt, with respect, the words of Kearney J. in Cathy Yuk Chu Lin v Katamon Pty. Ltd., an unreported decision dated 31 May 1995, where His Honour said:

	“ ...... The norm is the standard basis. I consider, in general, that indemnity costs should be awarded in cases which are clearly exceptional in nature; for example, where the conduct of the losing party has involved some unmeritorious deliberate or high handed conduct, an element of deliberate wrongdoing, which warrants an award of costs over and above the normal standard basis, because it is unjust in the circumstances that the successful party should have to bear any part of the legal costs which he has reasonably incurred. See also Degmam Pty. Ltd (in liq.) v Wright (No. 2) (1983) 2 NSWLR 354 and Rouse v Shepherd (No. 2) (1994) 35 NSWLR 277 at 279-281.”

It is not without significance that the plaintiff sought indemnity costs from the outset of this proceeding, although the entitlement to such costs at that stage of the proceeding is questionable.   It appears to have had some influence on the settlement negotiations.

It is argued on behalf of the plaintiff that the circumstances warrant an order for indemnity costs because the defendant persisted with an unmeritorious defence.   However, the defendant appears to have conceded the issue of specific performance at a relatively early stage of the proceeding and the issue as to damages was not unduly prolonged.   It may have been preferable for the quantum of damages to have been conceded, but that issue involved a relatively small sum and did not occupy much Court time, as much time was spent in arguing costs.

I am not satisfied that there is anything exceptional in this proceeding which warrants an order for costs on an indemnity basis.   It is ordered that the defendant pay the plaintiff’s costs, which costs are, by force of the Rules, payable on the standard basis.


