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IN THE COURT OF  APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA
No. AP 13 of 1986

BETWEEN:



MOBASA PTY. LTD.
Appellant


AND:



STEPHEN NIKIC
Respondent





CORJ>.M:	O'Leary CJ, Kearney J and Muirhead AJ.



REASONS FOR JUDGMENT
(delivered 3 July 1987)



THE COURT:	This is an appeal from a judgrnent of the Court pronounced on 30 September last.	The action is one in which the respondent (the plaintiff) sued the appellant (the defendant) for damages for injuries sustained by the respondent on 30 April 1984 in the course of his employment, and which, it was alleged, were the result of the appellant's negligence.	The appellant, by its defence, denied negligence and pleaded contributory negligence.


The trial commenced on 24 September last, and continued on 25, 26, 29 and 30 September.	During the course of the hearing, a substantial question arose as to the extent of the respondent's incapacity.	It was common ground that, as a result of the accident, he suffered a fracture to the right side of the pelvis, involving the hip joint, and to the sacrum, with soft tissue injury to his back and pelvic area.	It was also common ground that these injuries were clinically resolved.	The particulars of the injuries, however, set out in paragraph 10 of the amended Statement of Claim, alleged "consequential depressive reaction with conversion phenomena", continuing pain and other sequelae, some of a bizarre nature.	These factors, it was alleged, resulted in the respondent's continuing total or partial incapacity for work, and were the subject of conflicting medical evidence.	In the result, his Honour resolved the issue in favour of the respondent, and this factor constituted the major component of the damages awarded by him.

On the final day of the hearing, 30 September 1986, the trial judge directed a verdict for the respondent in the sum of $212,143 made up as follows:





Special damages	$	9,143.00 General damages
(for pain and suffering)	$	10,000.00 Damages for loss of wages
and economic loss	$ 193,000.00
$  212,143.00


In addition, interest was allowed on the sum of
$10,000 awarded for general damages, and judgment was entered accordingly.


His Honour delivered neither written nor extempore reasons for his decision.

The appellant now appeals against the whole of the judgment, the most substantial grounds of appeal being that his Honour misdirected himself as to the onus of proof, and that he "failed to give adequate reasons for his judgment, findings and assessments".	We will deal, first of all, with the absence of reasons.

The difficulties created by the absence of reasons were manifest upon the hearing of the appeal.	Thus, it was not possible to determine with any degree of accuracy or confidence what was the real basis of his Honour's decision, what were his exact findings of fact and as to the credibility of witnesses, and what was his approach in law





to the onus of proof.	The transcript of the proceedings (including copies of exhibits) occupies 412 pages.
Counsels' addresses occupy 58 pages, much of which includes comments by the trial judge, and dialogue by him with counsel.	Upon the hearing of the appeal, these comments came under scrutiny by counsel in their endeavours to establish the trial judge's reasons for his decision, and, indeed, it was on the basis of these comments and his dialogue with counsel that the challenge to his application of the onus of proof was mounted.	We refer to this a little later in these Reasons.	The tenor of his Honour's remarks led him to make a number of observations as to the plaintiff which may be said to go to his credibility, and he spoke in varying terms as to the medical witnesses and, indeed, as to the medical profession as a whole.		He spoke on several occasions as to his difficulty in applying the authorities and the processes of the assessment.		Such difficulties clearly caused him concern.	The assessment of the components of damages awarded, was in fact made in the course of counsel's addresses, and his Honour sought the assistance of counsel in the mathematical processes involved.

Discussions between judge and counsel in the course of argument are an everyday component of the trial process. They are generally initiated by the presiding judge's







anxiety to comprehend the submissions put to him, and to indicate to counsel those issues which he thinks of importance, or in respect of which he may require assistance.	The discussions in this case, however, went rather further than that, and, as we have noted, included many observations and comments by his Honour.	Nevertheless, we take the view that it would be quite unsafe, for the purposes of this appeal, for us to regard his Honour's comments as part of his ratio decidendi.	Many of his comments and statements had no application to his verdict.
Some may have had, but we think it would be unsatisfactory and possibly unjust, for us to pore through the transcript in an effort to isolate his reasons.

It is true that the common law in other countries does not seem to have moved from the old position that judges are not bound to set out the reasons for their decision.	That appears to be the case in the United States, Canada and England, though in the latter two countries it is the general practice for the superior courts to give reasoned decisions.	The common law in Australia has, however, developed to the point where, at least in cases where there exists a right of appeal,	judges are now, we consider, required by law to state their findings of fact and the reasons for their decision.	This does not mean, though, that a failure to do so will always result in a
successful appeal; it may be that the appellate court will be able to review the evidence and satisfy itself that the decision was properly reached. As Lord Denning put it, it is an elementary principle of fairness


"	not only that a correct decision should be reached, but also that is should be based on reason; and that can only be seen, if the judge himself states his reasons."	(The Road to Justice (1955) at p.29).


We take the view that following a trial such as this it is essential that a trial judge should give reasons for his decision, not necessarily written reasons, but reasons sufficient for the parties to understand the basis of the verdict.

Litigation itself is an expensive and worrying process.	It goes to the roots of the judicial process that the parties should understand, or have the means of understanding, the ultimate verdict; it is indeed one of the processes of the just determination of issues.	In
Connell v Auckland City Council (1977) 1 N.Z.L.R. 630 Chilwell J. said at p.634:-

"There is all the world of difference between a disappointed litigant and a disturbed litigant.	In the latter category come litigants who cannot understand why the decision went against him (sic)".
In the present case, for instance, the defendant is entitled to know why he is required to pay in excess of
$200,000 to the plaintiff.	It is unsatisfactory that, in the processes of seeking that answer, he or his advisers must delve through the transcript seeking some determinative judicial pronouncement.	A clear statement of the facts found, and the reasons for decision, establishes that the evidence has been considered and the arguments which have been advanced have been understood.	In the course of seeking the components of the verdict in the present case, we were required to embark on this process, but we can take it no further and we cannot undertake (as suggested at one stage by the respondent's counsel) such a process in an endeavour to determine whether the verdict is manifestly excessive, as the appellant contends, or fair and reasonable, as the respondent maintains.	We just do not know.

Furthermore, it is elemental to observe that parties involved in such litigation have statutory rights of appeal.	The principles applicable to such appeal are the subject of much authority.	The trial judge's findings of fact, by inference or otherwise, his assessment as to the weight he attaches to evidence, and his application of law to questions of onus and evidence, are separate questions which fall for consideration.	The absence of reasons for
judgment impedes the right of appeal, confuses the issues, make it difficult to decide whether any error occurred, tends to increase the costs of appeal and, above all, tends to protract litigation by the necessity of new trials.

Besides, it is, and always has been, the practice of Supreme Courts in Australia to pronounce reasons for their decisions in contested matters of importance, a practice which, if not perpetuated, will diminish confidence in the civil trial procedures.	The fact that there is no statutory requirement for reasons in the Supreme Court Act or the Rules made thereunder is not to the point.
Authorities which refer to the duties of statutory authorities or boards based on emerging views of natural justice are similarly of limited relevance, save perhaps to add emphasis to what we have said; as Gibbs C.J. pointed out in Public Service Board of New South Wales v Osmond (1986)
63 ALR 559 at 566, since judicial functions differ in kind
from administrative functions, the rules which govern their exercise are not necessarily the same.	See also Housing Commission of New South Wales v Tatman Pastoral Company Pty. Ltd. (1983) 3 N.S.W.L.R. 378, per Mahoney J.A. at 385-6.


Carlson v King (1947) 64 W.N. (N.S.W.) 65 was an appeal to the Full Court of New South Wales from a decision in the District Court where the judge merely stated, "I do





not agree with the submissions on behalf of the defendant.
I find a verdict for plaintiff for-1_175.	Judgment accordingly."	Jordan C.J. who delivered the judgment of the Full Court stated (at p.66):

"It has long been established that it is the duty of a court of first instance, from which an appeal lies to a higher court, to make, or cause to be made, a note of everything necessary to enable the case to be laid properly and sufficiently before the appellate court if there should be an appeal.	This includes not only the evidence, and the decision arrived at, but also the reaons for arriving at the decision.	The duty is incumbent, not only upon magistrates
--- and District Courts, but also upon this Court, from which an appeal lies to the High Court and the Privy Council."



Some years later, O'Bryan J. adverted to that situation in Lock v Gordon (1966) V.R. 185, an appeal from a magistrate, but what he said was of general application:

"It has been said over and over again that it is the duty of a magistrate or a judge who is adjudicating on facts to state his reasons for arriving at the conclusions to which he comes.	I am quite unable sitting here as a Court of Appeal to say whether this magistrate did or did not fall into error in making the determination  which he did---.		It is entirely unsatisfactory not to have reasons for judgment."	(at p.187)


The case was remitted for further hearing.


These authorities were referred to in Pettitt v Dunkley (1971) 1 N.S.W.L.R. 376, where the Court of Appeal considered an appeal by the plaintiff from a judgrnent of the District Court, the trial judge having merely said, "It would not help in view of this lady's condition of health, psychosomatic (sic) or otherwise for me to give any other reasons.	I simply enter my verdict.	I return a verdict for the defendant."	The Court of Appeal allowed the appeal and ordered a new trial on the basis that the failure of the judge to give reasons, which made it impossible for the appellate court to properly determine the issues raised on appeal, constituted in itself an error of law.	Asprey J.A. stated (at p.382):

"In my respectful opinion the authorities to which I have referred and the other decisions which are therein mentioned establish that where in a trial without a jury there are real and relevant issues of fact which are necessarily posed for judicial decision, or where there are substantial principles of law relevant to the determination of the case dependent for their application upon findings of fact in contention between the parties, and the mere recording of a verdict for one side or the other leaves an appellate tribunal in doubt as to how those various factual issues or principles have been resolved, then, in the absence of some strong compelling reason, the case is such that the judge's findings of fact and his reasons are essential for the purpose of enabling a proper understanding of the basis upon which the verdict entered has been reached, and the judge has a duty, as part of the exercise of his judicial office, to state the findings and the reasons for his decision





adequately for that purpose.	If he decides in such a case not to do so, he has made an error in that he has not properly fulfilled the function which the law calls upon him as a judicial person to exercise and such a decision on his part constitutes an error of law."



See also per Moffitt J.A. at p.396.


See also Brittingham v Williams (1932) V.L.R. 237 per Cussen A.C.J. at p.239; Hill v Arnold (1976) 9 ALR 350, a Northern Territory case; Perez v Transfield (Qld) Pty.
Ltd. (1979) Qd.R. 444, and King Ranch Australia Pty. Ltd. v Cardwell Shire Council (1985) 2 Qd.R. 182, in Queensland.
In South Australia, however, it appears that a failure to give reasons is not treated as an error of law:	see Lawson v Lee (1978) 19 S.A.S.R. 442 at 446.	In
Gamser v Nominal Defendant (1977) 136 C.L.R. 145 at 149 Stephen J. discussing the assessment of damages, said:-

"	so long as awards of damages for personal injuries are to be assessed ... by judges .•. with the accompanying advantage of the existence of stated reasons, those reasons should condescend to some degree of particularity concerning the process by which the particular award of damages has been arrived at•

.•. if an award is to be the result of a process of reasoning, often quite complex, that process should be exposed, both for the satisfaction of the parties and for the enlightenment of appellate courts should there be an appeal."
A perusal of the transcript in this case satisfies us that the medical issues confronting the trial judge were finely balanced.		It is not a case where this court can, in the absence of reasons, be satisfied that justice has been done, and that a re-trial could not possibly result in a verdict more advantageous to the appellant.	Whilst, as we have observed, the verdict emerged in the course of counsels' addresses, and the interchanges between the trial judge and counsel, we cannot treat his Honour's remarks at this stage of the trial as reasons for his verdict.	Some may have been so intended, but their contents, and some inconsistencies that appear in them, are such that they have little logical sequence, and we are unable to ascertain the important findings as to fact and, in particular, as to credibility.	Without those findings it would be an exercise in futility for us to reconsider the issues and attempt to determine them.	Unhappily therefore, error of law being not only demonstrated, but in this case implicit due to the absence of reasons, we have no alternative other than to order a re-trial of the action.

Whilst for the disposal of this appeal it is not strictly necessary for us to do so, we think we should deal briefly with the appellant's argument that his Honour misdirected himself as to the onus of proof.	The argument had its foundations in remarks made by his Honour in the
course of the respondent's counsel's address.	In exchanges with counsel, judges not infrequently make observations which are neither precise nor, upon analysis, always correct in law.	In this case, his Honour appeared to be dealing with the general onus a plaintiff bears in proving that continuing disabilities, incapacitating by nature, have their source in physical injury.	This is a common situation where incapacity appears to enure, not directly due to the physical injuries, but due to supervening factors such as depression, hysteria, conversion phenomena; matters associated with the mind and its reaction to the physical injury.	Determination as to whether the symptoms are genuine, or dishonestly feigned, is frequently a difficult exercise both for medical men and the courts, and it was the situation which confronted the trial judge.

His Honour stated at p.356 of the Appeal Book:


"In a sense courts are always at the mercy of plaintiffs in cases like this, because if a man comes in and says, 'I am in pain' and he is not cross-examined to the point where he's proved to be a liar; where someone doesn't come in with a movie showing him carrying bricks or something like that, gener lly speaking you don't just say, on some irrational basis, 'I don't believe him'.	Normally a witness comes in and he takes the Bible in his hand, and takes an oath to tell the truth; you believe him.	You know he can be lying to you, you know he might be because after all, these cases are only decided on the balance of probabilities. But prima facie, if a person isn't
totally broken down in that way, you - because he comes in and swears to tell the truth, unless there's something that points to the fact that he's not, you normally accept what he says.	That is the prima facie position you start with as far as I'm concerned.

Your witness has come in here and says that he can't work, that he's in pain. It's not really a medical question primarily - we convert it into a medical question the way we run these cases, but it is a human being saying, 'I can't work.	I fell off the thing and I can't work because I've got pain'.

If the case stopped there there would be no question about the verdict; he'd have to get a verdict because he's given evidence on oath, he hasn't been broken down, and there's nothing inherently incredible about what he has said.	He's said, 'I've got pain.	I know whether I've got pain or not, you don't.	It's my
body, my feelings, I know whether I've got pain or not'.	That's something he can say to all the doctors too, for that matter."	(Emphasis ours).



At p.358 his Honour commented:


"But what I have to concern myself with is whether the evidence of Doctor Baddeley and Doctor Clayer
pushes back the prima facie
effect of the plaintiff's evidence and the evidence that supports him." (Emphasis ours).



Later, on the same subject his Honour stated at

p.372:





"I'm not sure - I couldn't - I see force in what Doctor Clayer says, and yet
I don't think it has enough force to displace that.	I haven't enough faith in people like Calyer to say, 'Well, that pushes the probabilities in the other direction.'	It's worrying, but so what? That's the system - that's the defect in the system.	These courts can't look into the souls and minds of people to know whether they're telling the truth or not.

If a man gets in there and sits there for a couple of hours and undergoes cross examination and gives all the outwards appearances of being in grave discomfort
- I mean he's a terribly good actor, if he's not ill.	He sits in an extraordinary way, with his hands taking the weight of his body, and so on.		Of course all that could be a stunt.	Some of these people are good at that sort of thing; I acknowledge that, but how do I know in the end?	He's got Doctor Wahr on his side.	He's got a very impressive physiotherapist who had great contact with him on his side.

So the medical reports overall just don't change the position.		What I've got is a man who says that he is still in pain following this accident, and I have no criterion which would enable me to say on a rational basis, as distinct from some emotional - I have an emotional repugnance to him.	I don't like people who drop their bundles and become burdens on society.	I find them appallingly repugnant to me, but that's not my job.
My job is to sit here and decide whether there's a rational basis for rejecting what he says, and I don't see any.

Well, that's not quite right.	The rational basis that have been put to me don't go far enough.	They don't override the prima facie position created by him." (Emphasis is ours).
Mr. Pauling Q.C. submitted, with some justification, that his Honour's reference to "a prima facie" position, a plaintiff's evidence being "totally broken down", evidence being displaced and the probabilities being pushed "in the other direction", indicate his understanding that a plaintiff is entitled to succeed upon his own testimony unless a defendant can elicit proof or evidence to the contrary.	We doubt whether this was his Honour's understanding, and his reference to the 'prima facie position' may have had its source in Watts v Rake (1960) 108 C.L.R. 158 and Purkess v Crittenden (1965) 114
C.L.R. 164 at 167 where Barwick C.J., Kitto and Taylor JJ. stated after referring to Watts v Rake (supra):

"We do not regard that case as formulating the proposition that once a plaintiff has established a prima facie case that he has been incapacitated as a result of the injuries inflicted upon him by the defendant's negligence the burden of establishing that his incapacity is wholly or partially the result of, or that total or partial incapacity would, in any event, have resulted from, some pre-existing condition in the plaintiff passes to the defendant in the sense that, when the whole of the evidence in the case has been given, the onus of proof on this issue rests upon him.	The expression 'burden' or 'onus' of proof, 'As applied to judicial proceedings -- has two distinct and frequently confused meanings;	(1) the burden of proof as a matter of law and pleading - the burden, as it has been called, of establishing a case, whether by preponderance of evidence, or beyond a reasonable doubt, and (2) the burden of proof in the sense of introducing evidence' (Phipson on





Evidence, 10th ed. (1963) par. 92).	This is a proposition which has been frequently acknowledged (see e.g.
Fitzpatrick v Walter E. Cooper Pty. Ltd. (1935) 54 C.L.R. 200, at p.218, and
Mummery v Irvings Pty. Ltd. (1956) 96
C.L.R. 99, at p.118).	The position is, we think, correctly stated by the learned author of the work to which we have referred when he says:		'the burden of proof in the first sense is always stable, the burden of proof in the second sense may shift constantly, according as one scale of evidence or the other preponderates' (ibid par.95) and it was with the meaning of this expression in its secondary sense that the case mentioned was concerned."



See also per Windeyer J. at 170.


True it is that the trial judge's remarks failed to indicate that the ultimate onus of proving his case and the measure of his loss rested on the plaintiff.	His observations as to a plaintiff's testimony having to be "totally broken down" before his case fails is also misleading.	A plaintiff, most resolute and unflinching in cross-examination may ultimately be entirely disbelieved merely because his evidence, when weighed with all the other evidence, ultimately fails to be acceptable or persuasive.
We have mentioned this briefly as it was strongly argued by the appellant's counsel, but, for the reasons given, we do not attribute to his Honour the intention of instructing himself on the onus of proof in this rough, ready and conversational manner.
The evidence suggests that the plaintiff's case qua liability was strong, but again, questions of credibility intrude and there have been no factual findings which we can term as 'reasons for judgment'.	That issue and the issue of contributory negligence must (in default of agreement to the contrary) be the subject of a new trial in addition to the issue of damages.

The appellant seeks an order that the respondent should pay its taxed costs of appeal and of the trial.	It has succeeded upon the appeal, which was resisted, and is entitled to its taxed costs of the appeal.	But at this stage we are not prepared to order that the respondent should pay the appellant's costs of the trial.	The appeal succeeded on an issue which does not go to the merits of either case presented, and it cannot be said that the error of law which has been demonstrated resulted from the evidence or conduct of either party.	We accept counsels' assurances that despite the unusual course adopted by the trial judge they shared a common anticipation that reasons would be pronounced.	Neither of them asked his Honour to give subsequent reasons, but they cannot in justice be criticised on that score.	We presently consider that the appropriate order is that each party should bear its own costs of the trial, but we have not heard argument on this, and we will give liberty to the parties to apply on that issue.
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The orders of this Court are as follows:


	The appeal is allowed and the judgment set aside.


	We direct a new trial of the action before another judge of this Court, to commence upon a hearing date to be fixed by the Deputy Master as soon as practicable.


	The respondent to pay the appellant's taxed costs of this appeal.


	Liberty to the parties to apply as to the costs of the trial.


