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THE COURT: This is an appeal brought by the Attorney- General under s.414(1)(c) of the Criminal Code. It arises in the following way.

On 7 December 1986 Sarah Booth died beside the road which leads to Pigeon Hole Station. She died as a result of a gunshot wound in the chest caused by a rifle bullet fired by her husband. He was brought to trial for the murder of










his wife. On 22 May 1987 a jury found him not guilty of murder but guilty of manslaughter. On 2 June he was sentenced to be imprisoned for 5 years for that crime; the Court fixed a non-parole period of 2 years. On 19 June the Attorney-General lodged this appeal, contending that both the sentence and the non-parole period were manifestly inadequate.




The facts


The facts relating to the commission of the crime were as follows.

The respondent, his wife Sarah, his brother Billy and his brother's wife Lily had been on a 5-day car trip to Katherine from Pigeon Hole. On the way back they spent the night of Saturday 6 December 1986 at Yarralin. There the respondent borrowed a .22 calibre rifle and ammunition, for the purpose of shooting goanna or kangaroo on the way home to Pigeon Hole. The rifle was a semi-automatic model but, lacking a magazine, it had to be reloaded after each shot.

On Sunday 7 December the 4 set off on the last leg of their trip home. At Top Springs they bought a considerable amount of liquor which they consumed on the way in conjunction with 6 people in another vehicle, whose


liquor they also shared. Roy Yunga, who drove the other vehicle, said that Lily and Billy were "full drunk" and Sarah and the respondent were "half drunk", when the vehicles parted at Camfield Bridge.

At about 6pm when the respondent's party	was about
16 kilometres from Pigeon Hole homestead they had to stop when the radiator boiled. According to Lily, at this time she, Billy and Sarah were "full drunk". The respondent described himself as "half drunk"; by his calculations he had drunk 13 cans of beer that day. He walked to a  bore some 2 kilometres away and returned in due course with a jerry-can of water; he told the Police the sun was "right down low" at that time.

On his return his wife started to argue with him. He said he tried to "settle her down". She swore at him; angered, he struck her 011  her leg and back with the car's  tyre pump. The argument continued. He removed the  rifle from underneath the  front seat of the car,  loaded it with one round, and fired across the top of the car in the direction of Lily and Sarah, who were standing on the passenger side. He said that he did this "to make  that Sarah frightened". No one was hurt. It was just after sundown at the time, and still light, but "beginning to get
dark", as Billy Anzac put it.









Alarmed, Lily and Billy then ran off to the bore. Sarah also ran away. The respondent's account, which follows, is the only account of what later happened between Sarah and himself. He called Sarah back "to have a drink of water". When he went towards her, she ran further away. He then loaded another round into the breech and fired in Sarah's direction, holding the rifle at waist height.. He did so because "I want to stop her". The result was that "I think I shot her in the leg that time". It is clear in fact that the bullet, travelling by the time of impact at a low velocity, struck Sarah in the upper thigh, causing a puncture wound a.bout 2.6 centimetres in depth. Sarah ran further and then fell. It does not clearly appear that the respondent knew he had wounded her.

The respondent walked up to Sarah as she lay,	some
98 metres from the car; he carried the jerry-can to give her a drink of water, and he also carried the rifle. Sarah refused to drink any water and fighting ensued between the 2 of them as she tried to "get up to run". During the fight the respondent jabbed the muzzle of the rifle against Sarah's chest and back, causing bruising, and he struck her several blows of moderate force. He threw a stone at her which hit her on the head. He swung the butt of the  rifle at her but missed; the stock broke off when it struck the ground.








As the fight continued the respondent grew "puffed and dizzy" and, as he put it, "I let her go a bit and grab that rifle". He stood some 2-3 metres from Sarah as she lay on her back, loaded a round into the breech, and, as he said, "I point that rifle at her and let that shot go". He told the Police he aimed the rifle at the right side of Sarah's chest. By this time the moon had risen.  It  is clear from the evidence of the forensic pathologist Dr Lee that the bullet missed Sarah, struck the ground close to her body and then ricocheted into her body through her right armpit, smashing a rib and penetrating her right lung, causing it to collapse. The evidence of the pathologist is that she would have died within a minute or two as a result of this wound.  As she rolled around the respondent picked up a rock and threw it at her, hitting her, he said, on the
back	of	the	right	shoulder. continued:-
 The	respondent's	account


"I dropped the rifle because she stopped moving. I sat down and put that one's head on my lap."





The jury's findings


It is clear from the way the case was presented that the jury's verdict of manslaughter implied that it had made the following findings of fact:








	the respondent intentionally fired the fatal shot but it was not clear beyond reasonable doubt that he intended at the time to kill Sarah or do her grievous harm;


	at the time the respondent fired the fatal shot he foresaw, despite the liquor he had consumed, that Sarah's death was a possible consequence of his firing that shot; and


	a reasonable person placed in the circumstances in which the respondent found himself, foreseeing the possibility that Sarah's death might result from the (third) shot fired in her direction, from very close range, would not have fired that shot as the respondent did.





The sentencing stage - the factual basis


When the respondent appeared for sentence on 2 June the Crown Prosecutor informed the Court of his antecedents and submitted in effect that sentencing should proceed on the basis that the case was one of "involuntary" manslaughter, a term used by the learned trial Judge in an exchange with Counsel. The Court adopted that suggested approach. "Involuntary" and "voluntary" manslaughter are








terms of the common law relating to culpable homicide.  It is clear from the context that his Honour used the term "involuntary manslaughter" to indicate that this was not a case where murder had been reduced to manslaughter by reason of provocation; that is, it was not a case of "voluntary" manslaughter.

"Involuntary manslaughter", however, is an ambiguous term. It embraces several types of  manslaughter at common law, including manslaughter arising from an unlawful and objectively dangerous act (the type of manslaughter described by Smith J. in R v Holzer (1968) V.R.
481) and manslaughter arising from the intentional infliction of non-grievous bodily harm. This inherent ambiguity has, we think, caused some misunderstanding in this case. It  appears that the Crown takes the view that his Honour sentenced on the factual basis that the shot was fired with intent to inflict non-grievous bodily harm. We consider that his Honour did not sentence on that  basis. The jury's verdict and the findings of fact it implied, earlier referred to, left it open to the learned trial Judge to sentence on the factual basis that the respondent deliberately fired close to his wife's body with the intention of frightening her, foreseeing her death as a possible consequence of his (dangerous) act, but not intending to inflict any bodily harm on her. We consider that this was the factual basis his Honour in fact adopted; in his remarks on sentence, his Honour said:-









"What the jury have found in this case, in my belief, was that you did an act - a very very dangerous act indeed - knowing in the back of your mind that what you did might cause the death of your wife.


You didn't intend to kill your wife, ... you only intended to do something very very dangerous " (emphasis ours).


Nowhere did his Honour refer to any intent to inflict bodily harm when the fatal shot was fired.

We consider, with respect, that his Honour was correct in taking this view of the facts, in the light of the proper approach to a jury's verdict, as indicated in Lupoi (1984) 15 A Crim R 183. That was a somewhat similar case in South Australia. The respondent had been charged with the murder of his wife. In the course of a violent
argument,	he	had	produced discharged,		killing		her.
 a		shotgun	which	somehow The	jury returned a verdict of
manslaughter.	The Court of Criminal Appeal said at 184:-


"The trial judge was therefore required to arrive at his own findings of fact and to determine for himself the basis of liability for manslaughter upon which he would pass sentence. Such findings and determination must, of course, be consistent with the verdict of the jury and must be arrived at beyond reasonable doubt. The judge was required to resolve any reasonable doubt in favour of the respondent. In that sense, and in that sense only, the learned trial judge was obliged to sentence on the basis of the view of the facts most favourable to the respondent." (emphasis ours).









In our opinion the jury's verdict in this case is inconsistent with a finding that the respondent fired down at his wife from a distance of some 2 metres ,vith the intention of shooting her in the chest. If such an intent had been found to exist, in the circumstances the conclusion would have been irresistible that he fired intending to cause her grievous harm, and that he was therefore guilty of murder. There was no room in the  circumstances for a finding that he intended to shoot her in the chest with an intent to cause non-grievous bodily harm. Despite the respondent's statement to the Police that he fired in the direction of his wife's right chest, it was open to the jury to find otherwise, having particularly in mind his state of intoxication. His Honour's approach to sentencing makes the best sense of the jury verdict and accords with the principle in Lupoi (supra), being a finding about which he had to be satisfied beyond reasonable doubt.




The sentencing stage ·- the antecedents


The respondent's antecedents were as follows. He was about 45 years old, having been born at Pigeon Hole and having spent most of his life in the Victoria River district where he had worked as a stockman since he was a young man. He had no formal education. He had been previously married


and has 3 daughters from that marriage. On 16 July 1982 he had been sentenced to imprisonment for 4 years, with a non-parole period of 12 months, for the manslaughter of his first wife. He appealed unsuccessfully to the Federal Court against the severity of that sentence; see Jadurin v R (1982) 44 ALR 424. The circumstances in which he committed that crime are summarized in Jadurin (supra) at 425:-

"On Sunday, 4 April, the appellant and other Aboriginals, presumably from VRD, went to Timber Creek to buy liquor. On their return they went to Centre Camp where they lived. The appellant, his wife, and a friend drank a carton of beer and then joined another man with whom they continued to drink beer and a bottle of rum. The group then decided to walk some two miles to visit a man known as Old Hector at the old hospital. The appellant and his wife followed the others. It was then after sundown. On the walk to the old hospital there was an argument and the appellant assaulted his wife with a piece of wood, breaking her left arm and inflicting a number of other injuries. The appellant then arrived at the old hospital and woke up his father to ask for the keys to his father's utility so that he might return to Centre Camp. He was given those keys.

The appellant then placed his wife in the front seat of the utility and, together with the friend with whom they had first been drinking, they drove to Centre Camp. The appellant and his wife went to bed but after a time his wife got up and began to walk around. Apparently this angered the appellant who struck her a number of times about the back with a piece of polythene piping. One of the blows caused a rupture of the liver and severe internal bleeding from which she died shortly after."








At p.428 the Federal Court commented:-


"A sentence of imprisonment for four years, suspended at the end of one year, would ordinarily be regarded as a very lenient penalty in the case of someone who brought about the death of his wife as a result of a violent beating, even though not intending to kill or do grievous bodily harm."


This comment was not specifically drawn to the attention of the learned trial Judge but the Crown Prosecutor handed up a copy of the report of Jadurin, and his Honour indicated that he would read it.




The address in mitigation


Counsel for the respondent then addressed in mitigation, referring to the fact that a plea  of manslaughter had been offered at a very early stage; that the respondent had arranged that Sarah's death be promptly reported to the Police; that he had made a full and open confession (though only after the pathologist had ascertained that Sarah had died from a gunshot wound); that he had concerns about his daughters; and that he had shown remorse for what he had done.








The remarks on sentence


The learned trial Judge then proceeded to sentence; we noted some relevant sentencing remarks earlier, referring to the "very very dangerous" nature of the respondent's act. It is clear that his Honour stressed the degree of dangerousness of the culpable act because that was relevant to the strength of the possibility that death would result from that act, and thus relevant to the foreseeability of death as a consequence of the act. In terms of  Code s.31(1), there are degrees of clarity with which a "possible consequence" may be "foreseen", and where a sentencing Judge
concludes	that possibility that
 a	prisoner		clearly		foresaw death		might	result	from	his
 a	strong act,	the
offence is the more serious for purposes of sentencing.	See
R v Boyd [1975] V.R. 168 at	172	and	R v McCormack	[1981]
V.R. 104 at 107-8.


Having noted that the respondent had been a good worker all his life and that liquor lay at the root of both of his homicides, his Honour referred to the matters which had been urged in mitigation and to the sentence imposed for the earlier manslaughter of 1982; and, having stated that the same sentence could not now be imposed, imposed the sentence and non-parole period the subject of this appeal.








The appeal: the principles which apply


The principles which govern the determination by this Court of appeals by the Attorney-General against sentence are well settled. They are identical with those applied by other courts in Australia under provisions similar to  s.414(1)(c)  of  the Code.  They are set out in R v Tait (1979) 46 FLR 386 at 387-9, and in the cases there cited; and, more recently, in R v Valentini (1980) 48 FLR
416 at 417-8,
Jermyn	(1985)
 R v Molina	(1984)	13	A. Crim. R.	76,	R v
2 NSWLR 194 and R v Yates (unreported, Court
of	Criminal
 Appeal,	11 December	1986)	at	pp.6-7.	The
principles and several of the authorities are usefully collected and set out by Rice J. in R v Hogon (unreported, Court of Criminal Appeal, 19 September 1987) at pp.21-9.

There is a strong presumption that the sentence imposed is correct, particularly where, as here, the sentence is imposed by a Judge who has presided over the trial and heard all of the evidence. The sentence should stand unless this Court is satisfied that it was clearly inadequate; the rationale for this approach is explained by Isaacs J. in Whittaker v The King (1928) 41 C.L.R. 230 at 248·-9 and in R v Holder (1983) 3 NSWLR 245 at 254-5. It is clear that in this appeal, where no definite or specific error on the part of the sentencing Judge is alleged, the Attorney-General must show that the exercise by his Honour








of his discretionary sentencing power was unsound, that unsoundness being manifest in a sentence and non-parole period which were clearly and obviously (and not just arguably) inadequate; see Cranssen v The King (1936) 55 CLR
509 at 520. What the Attorney-General must show has been described in various ways: that the sentence was so inadequate to the occasion as to be unreasonable (adapting Cranssen (supra), at 520); or that the sentence was so disproportionate to the sentence which the circumstances required as to indicate an error in principle (R v Prindable (1979) 23 ALR 665 at 669). There must be a ''striking disparity" as Nader J. put it in R v Ireland (unreported, Court of Criminal Appeal, 25 August 1987). If this Court considers that the sentence grossly departs from what it perceives to be the range of permissible sentences for comparable cases of manslaughter, drawing upon its own knowledge and experience, it will infer that some error has occurred which has vitiated the exercise of the sentencing discretion; and, to maintain consistency in the sentences imposed by the Judges of this Court, and a proper relativity in sentences being passed, it will re-exercise that discretion, form its own view of the appropriate sentence, and proceed accordingly. The task of evaluating whether error is manifested by an inadequate sentence is more difficult than the detection of specific error of principle, or of a misunderstanding or wrong assessment of some salient evidence: see R v Holder (supra) at 254.








The appeal: the submissions by the Crown


Mr Karczewski submitted that the crime was a bad case of manslaughter, near the top of the scale for sentencing purposes, for the following reasons, viz:-

	the respondent had deliberately loaded and fired the rifle in the direction of the victim on 3 separate occasions, in circumstances which did not justify his doing so, and with an intent on his part to inflict harm of some sort on the victim;


	it must have been apparent to the respondent when he fired the third shot that it was possible that it would harm his wife, because she had fallen after he had fired his second shot; and


	the close proximity of the victim to the respondent when he fired the third and fatal shot must have rendered her death or serious injury almost inevitable.


As to point (1) above, we dealt earlier with the question of the respondent's intent at the time he fired the fatal shot; point (2) appears to be correct; as to point (3), the fatal wound was undoubtedly caused by a bullet which ricocheted from the ground.








Relying on Lupoi (supra) and Carbon v R (unreported, Full Court of the Federal Court, 13 April 1984) Mr Karczewski submitted that the unnecessary use of the
firearm placed the offence in the serious category. This is clearly correct. In Lupoi (supra), the Court of Criminal Appeal in South Australia said at 190:-

"The bringing of a loaded gun or any gun or weapon into a domestic quarrel, especially where there has been a history of past violence, must be deplored and deterred as strongly as possible. The punishment and deterrent aspects of sentencing weigh heavily in the scales in this case."


We respectfully agree.


Mr Karczewski further submitted that because the respondent had initially concealed from the investigating Police what he must have known was the cause of death - his use of a firearm with the view to minimizing his culpability, the weight to be properly placed on mitigating factors when sentencing was reduced. Again, this is clearly correct.

When the ground of appeal is that the sentence is manifestly inadequate, it is essential for the Crown to refer to other sentencing cases to indicate the prevailing range of punishment for what is submitted to be comparable








criminal conduct. In R v Green (1986) 22 A Crim R 196 the Court of Criminal Appeal in Queensland held that the sentence imposed should fall within the range of sentences imposed for analogous offences, the range being determined by the pattern of sentencing developed by the Court of
Criminal	Appeal,
by examining	the
 or, if there are insufficient such cases, sentences	imposed	by	Judges	at	first
instance.	The
 purpose	of	putting these cases before the

Court is to provide the "empirical standards of comparison" as it was put in R v Jurkovic (1981) 6 A Crim R 215 at 220, their utility being in the indications they may give of a prevailing range of sentences for comparative conduct - see The Queen v Brusch (1986) 11 FCR 582 at 587. Mr Karczewski referred to the circumstances of and sentences in Frunnel Hall (unreported, O'Leary C.J., 17 February 1986), Paddy Doolak (unreported, O'Leary C.J., 17 February 1986) and Robert Ahwon (unreported, Nader J., 18 July 1985). These manslaughter cases all involved lengthy vicious brutal assaults involving the use of weapons by husbands on their wives in the course of domestic arguments. Liquor was involved in 2 of them; in all 3 the accused had a criminal record including assault and, in one case, a previous conviction for manslaughter. The sentences imposed ranged from 10 to 12 years imprisonment, with non-parole periods of from 4 to 7½ years. They represent very serious examples of domestic manslaughter involving the intentional infliction of bodily harm. Mr Karczewski also referred to the remarks








in	Jadurin v R	(supra)	ear11.·er	set
 out,	and	to
 carbon
(supra), Lupoi (supra) and Brusch (supra).


In summary the Crown submission was that the sentence and non-parole period were inadequate in relation to the seriousness of the offence, did not adequately provide for deterrence, and did not adequately reflect the lack of mitigating factors.




The appeal: the respondent's submissions


Mr Tippett took what amounted to a preliminary objection to the Attorney-General advancing any of the matters sought to be relied on. He submitted that since the Crown had not pressed these considerations upon the sentencing Judge, it could not now seek to advance them on appeal. He relied on the following passage in The Queen v Tait (supra), a case where sentence had followed a plea of guilty, at 389:-

"It would be unjust to a defendant to expose him to double jeopardy because of an error affecting his sentence, if the Crown's presentation of the case either contributed to the error or led the defendant to refrain from dealing with some aspect of the case which might have rebutted the suggested error."








Mr Tippett also referred to R v Jones (1984) W.A.R.		175,		a case	where		there	had been a plea of guilty, and the Crown Prosecutor had	declined		the	sentencing	Judge's		specific invitation			to make submissions on his inclination to impose a non-custodial punishment.	The Court	of		Criminal			Appeal dismissed		a Crown appeal, holding that although a custodial sentence was required, it was not now open to the	Crown		so to	contend because it had not done so before the sentencing Judge, and it would be wrong and unfair to the respondent to displace	"the	vested	interest	that	a	man	has		to freedom".		The Crown had failed in its duty			to		assist	the sentencing			Judge to avoid the error, but it was not a case where the Judge had sentenced without calling on the Crown.




The duties of a Crown Prosecutor at the sentencing stage


The respondent's submission requires some analysis of the duties of a Crown Prosecutor at the sentencing stage. At the outset it may be noted that the extent of submissions required of the Crown, and the type of submissions, vary greatly depending on the particular case. As Legoe J. pointed out in R v Travers and Davies (1983) 34 SASR 112 at 116, a case involving pleas of guilty, the Crown is expected to indicate (inter alia) "if necessary (or if asked) when the crime can clearly be said to fall within a certain scale of penalties". Certainly it may be said in this case, as








Nader J. put it in R v Ireland (supra), a case involving a plea of guilty, at 25:-


"The Crown said little [before the sentencing Judge] to create a realization of the gravity it now contends for."


However, it is clear in this case that the seriousness of the respondent's offence became apparent as the evidence unfolded in the trial, and no address on this aspect was necessary; see Shrubsole v Rodriguez (1978) 18 SASR 233 at 236, per Wells J.

We respectfully agree with the view of Nader J. at pp.25-6 of Ireland (supra) that a Crown Prosecutor has a duty to assist a sentencing Judge who invites a submission from him; we note that there was no such invitation in this case, where of course there had been a trial.

It is clear that where sentence is imposed following a plea of guilty the Crown is under a duty to ensure that there is placed before the sentencing Judge all the facts relating to the commission of the offence charged and necessary to enable the Judge to form a proper view of the criminality involved. But where, as here, there  has been a trial, so that the sentencing Judge has heard all the evidence, there is no necessity for the Crown to re-canvass at the sentencing stage the evidentiary matters already








elicited during this trial; see R v Gamble	(1983)	3	NSWLR
356 at 359. A clear distinction is to be drawn between the two situations, trial and plea: as Street C.J. said in R v Holder (supra) at 255 - "The threshold barrier to appellate intervention [in sentences following trials] is properly
higher".	After	a trial a Judge is uniquely well placed to
exercise the sentencing discretion.


It can also properly be required of a Crown Prosecutor that he deal in his address with any special sentencing principles applicable to the particular case, and with the proper weight to be attributed to the objective and subjective facts and the inferences, if any, to be drawn therefrom; see R v Wilton (1981) 28 SASR 362 at 364.  No such special principles applied here and the sentencing Judge had been fully apprised of the facts.

What else could properly have been required of the Crown here in fulfilling its duty to "take up a positive attitude in assisting the Court to determine sentence", as it was put in R v McKeown (1940) St. R. Qd. 202 at 214? The answer, we think, is indicated in Tait (supra) at 389:-

"The Crown is under a duty to assist the Court to avoid appealable error. The performance of that duty to the court ensures that the defendant knows the nature and extent of the case against him, and thus has a fair opportunity of meeting it. A failure by the Crown to discharge that duty may not only









contribute to appealable error affecting the sentence, but may tend to deprive the defendant of a fair opportunity of meeting a case which might ultimately be made on appeal. It would be unjust to a defendant, where freedom is in jeopardy for a second time, to consider on appeal a case made against him on a new basis
a basis which he might have successfully challenged had the case against him been fully presented before the sentencing court."


It must, however, be kept in mind that Tait was a case in which there was a plea of guilty.  If the Crown fails to do what is required of it at the sentencing stage, thus allowing the sentencing judge to fall into error, it cannot expect to have that error corrected by this  Court. It cannot be said in this case that, after the trial, the respondent did not know the nature and extent of the case against him. The facts were adequately presented; he had a fair opportunity to meet the case brought by the Crown. A case is not now sought to be "made against him on a new basis". It was unnecessary for the Crown Prosecutor to address arguments to the sentencing Judge on the principles applicable to sentence, or the appropriateness of the various types of sentence theoretically open because it was clear following the trial and verdict that the only practical question was one of the length of the sentence to be imposed and of a non-parole period.








Had the sentencing Judge sought assistance as to sentences imposed in comparable cases it would have been the duty of the Crown Prosecutor to refer to them; see R v Casey (1986) 20 A Crim R 191. In the absence of such a request from the Judge we do not think a Crown Prosecutor is required to provide such details, though he may choose to do so; these comparisons are helpful, and if given, would probably assist in reducing the number of appeals. Matters which may usefully be addressed by Crown Prosecutors on sentence are set out at Appendix C to Australian Law Reform Commission Discussion Paper No.29 of August 1987.




The duty of defence counsel on sentence


What is required of defence counsel, pursuant to his duty to obtain for his client the least punitive measure properly available, must also be borne in mind. In his plea in mitigation, defence counsel must identify the relevant sentencing factors, including those which may weigh in the prisoner's favour, advance argument, tender any appropriate relevant evidence and identify and canvass all the sentencing alternatives which are reasonably open.








Conclusions


As Street C.J. pointed out in R v Withers (1925) 25 SR(NSW) 382 at 394-5, "There is no offence in which the permissible degrees of punishment cover so wide a range (as manslaughter]". We consider that the circumstances of this case were such that in its degree of criminality it ranks amongst the most serious of domestic manslaughter cases. It was pointed out in Brusch (supra) that what has to be measured is the seriousness of the respondent's conduct as found by the jury, along with any other relevant considerations. Here there was the fact that a firearm, a deadly weapon, was used; the persistence involved in the firing of 3 separate shots; the circumstances in which the fatal shot was fired; and the attempt by the respondent to conceal the fact that a firearm had been used. In general, of course, a serious case of manslaughter involving the intentional infliction of non-grievous bodily harm can be expected to command a heavier sentence than a serious case involving, as here, no such intent.

We note the case of Smith (unreported, Forster C.J., 13 June 1984). In that case, to frighten a previous employer into paying some money Smith believed he was owed, he fired 2 shots from a moving car at the employer's house, the second of which struck and killed him as he stood outside the house. The sentencing Judge described Smith's
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conduct as reckless in the extreme, and considered the crime most serious, high on the scale of seriousness for manslaughter. The effective sentence of 9½ years with an effective parole period of 6 years was reduced on appeal, in effect, to a sentence of 9 years with a non-parole period of 4½ years.


In this case the respondent's manslaughter of his previous wife less than 5 years before, emphasized the need for a condign punishment so as to deter him in the future; that is to say, it is clear that he was not deterred from committing this crime by the "very lenient" punishment imposed for the previous manslaughter, and the sentence now imposed must be more severe, if it is to deter. The mitigating factors are not very significant.

In the light of the matters we have set out, it is manifest in our opinion that the sentence of 5 years imprisonment and the non-parole period of 2 years are clearly inadequate in the circumstances. There has not been an inordinate period  between  imposition  of  sentence  on 2 June and the hearing of this appeal; although the respondent has been in jeopardy twice as regards sentence, there is no reason for the sentence which this Court should now impose to be more lenient than the sentence which should have been imposed in June.
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As to the non-parole period, the principles applicable to its imposition are discussed in Anderson v R (1978) 19 ALR 212 at 216-220 per Smithers J., and in Brusch (supra) at 590-1. See also Sullivan v R, Rigby v R (1987)
47 NTR 31 at 36-37.  It must be duly proportioned to the head sentence, properly proportionate to the gravity of the crime, ?nd not result in an eligibility for consideration for release on parole too close to the time the prisoner
would be entitled to release as a result of remission; see B
v Eckhardt (1971) 1 SASR 347 at 351 and Bain v R (1982) 47 ALR 472 at 475. It represents the minimum period which justice requires the prisoner must serve having regard to all the circumstances of his offence; see Power v R (1971)
131 CLR 623.


In the result, we allow the appeal, quash the sentence imposed on 2 June, set aside the order fixing the non-parole period, and substitute a sentence of imprisonment for 10 years with an order that the respondent serve 4 years before being eligible for parole, both sentence and non-parole period to be regarded as having commenced on
9 December 1986.





