..



THE QUEEN v THE FIRE SERVICE PROMOTIONS BOARD
EX PARTE: HECTOR JOCELYN EVANS (JOHN BIRD Interested Parwt


Supreme Court of the Northern Territory of Australia


Asche J.


29 April and 5 May 1987 at Darwin



Certiorari - promotion - appeal to Fire Services Promotions Board - rival claimants - one asked to leave while other interviewed by Board - denial of natural justice.


Certiorari - Fire Services Acts. 41(2) - appeal to Fire Services Promotions Board - requirement that Director be a party to all proceedings - not complied with - proceedings void.


Statutory Interpretation - Fire Services Act - requirement that Director be a "party" to all proceedings before Fire Services Promotions Board - meaning of "party" in context of the Act - Fire Services Acts. 41(2)


Case considered:-


Grapulin v Cartons & Corrugated Papers Pty Ltd (1961) S.R. (NSW) 348


Cases referred to:-


R v Registrar of Greenwich County Court (1885) 15 QBD 54 Board of Education v Rice (1911) AC 179
Mobil Oil Australia Pty Ltd v F.C.T. (1963) 113 CLR 475 Anisminic Ltd v Foreign Compensation Commission
(1969) 2 AC 147
R v Liquor Commission ex parte Pitjantjatjara (1984) 31 NTR 13


Counsel for the Appellant Solicitor for the Appellant Counsel for the Respondent Solicitors for the Respondent
 S. Gearin
N.T. Government Solicitor
C. McDonald Ward Keller
asc870043
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN

No. 197 of 1987	BETWEEN: THE QUEEN
V

THE FIRE SERVICE PROMOTIONS BOARD
EX PARTE:
HECTOR JOCELYN EVANS
(JOHN BIRD Interested
Party)


COR.."ill:	ASCHE J.



REASONS FOR JUDGMENT
(Delivered 5th day of May 1987)


This is the return of an Order Nisi for certiorari granted by Nader J. on 9 April 1987.

The proceedings arise out of the provisions of the Fire Service Act relating to appeals - in this case an appeal as to promotion.

The prosecutor in the Writ is a Mr Evans a Senior Station Officer in the Northern Territory Fire Service who



on 15 October 1984 was appointed to the position of Acting Superintendent.

On 16 October 1986, applications were called for the position of Superintendent.	Acting under the powers granted to him bys. 18 of the Act the Director provisionally promoted Mr Evans to that position.	Mr Bird a Senior Station Officer exercised his right to appeal against this promotion to the Fire Service Promotions Board.	That Board is established bys. 27 of the Act and, pursuant to
s. 45(a}, has power to hear and determine appeals relating to the promotion of a member under s. 18.	The Board met on
4 December 1986 and examined both Mr Evans and Mr Bird.	On
11 December it handed down its decision that the promotion of Mr Evans be set aside and that Mr Bird be appointed to the advertised position.

In the view I take as to the validity of the proceedings it does not become necessary to investigate the procedures of the Board save to make two comments:-

(a}	It was complained that the Board did not conduct a review of the grounds of appeal and indeed, as I understand it, there was a suggestion that no proper grounds
of appeal were before the Board. At the hearing before me Mr Bird, who appeared on his own behalf, sought to show me the document whereby he instituted his appeal. Mr McDonald
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appearing for the prosecutor, (and if I may say so, very properly in the circumstances), did not object to my receiving such document.	That shows Mr Bird relied upon the grounds of appeal as "superior efficiency and seniority".
Mr Bird assures me, and I accept, that those are standard grounds in these types of appeal.	Having regard to the way in which proceedings are to be conducted before the Board, namely with as little	formality and technicality as the requirements of the Act permit (sees. 42(1)(b)) I would not regard that objection as fatal to the determination of the Board.	Even if Mr Evans was not formally seised of those grounds I would not have expected him to have been taken by surprise in view of his own experience in the Fire Services. Nothing appears in his affidavit of 5 April 1987 to indicate that he was in any way disadvantaged by lack of knowledge of the grounds of appeal.

(b)		On the other hand the procedure adopted by the Board of requesting Mr Evans to remain outside while it heard from Mr Bird (p. 4 of Transcript of Proceedings) seems to depart from the rules of natural justice; even allowing for the more elastic procedures permitted to domestic tribunals.	I would consider that procedural fairness would demand that both Mr Evans and Mr Bird be given the opportunity to hear the case put by the other.	In Board of Education v Rice (1911) A.C. 179 at 182 Lord Loreburn said, speaking specifically of a Board of Education inquiry, but
in what I take to be general terms as tc the procedures of non-curial tribunals that, "they can obtain information in any way they think best, always giving a fair opportunity to those who are parties in the controversy for correcting or contradicting any relevant statement prejudicial to their view."	I appreciate the warnings of Kitto J. in Mobil Oil Australia Pty Ltd v Fed. Commissioner of Taxation (1963) 113
C.L.R. 475 at 503 of the impossibility of laying down a universally valid test by which to ascertain what may constitute such an opportunity, but he goes on to say that "what the law requires in the discharge of a quasi-judicial function is judicial fairness.	That is not a label for any fixed body of rules.	What is fair in a given situation depends upon the circumstances." (p. 504).

It may be said that the Board in this case did no more than interview each participant as to his own suitability for the position; but the proceedings were an appeal which involved comparisons of the fitness or competency of two individuals for an important post; and it seems to me that each should have had the opportunity of assessing the case put by the other and putting to the Board such arguments and evidence as they thought fit in the light of that assessment.

This view is, I think, strengthened by the extensive power of the Board pursuant to s. 36 to summon and
examine witnesses either of its own motion or at the request of a party to the proceedings; which would lose its effectiveness it if did not allow a full investigation in the presence of all interested parties.

The fact that s. 47(1) gives the right to legal representation before the Board is another factor which suggests the parties should be present at all times; since the aim of legal representation is the twofold one of presenting the case for the client and probing the case against him.	And the effectiveness of this procedure would be greatly damaged by exclusion of parties from time to time.

Furthermore, s. 40(1) provides that the	hearing of a proceeding before the Board should be public subject only to the Board's discretion in matters of a confidential  nature or in the public interest to direct part of whole of the proceedings to be held in private.	No specific reason was given by the Board when it asked Mr Evans to retire  while it heard Mr Bird; and nothing appears in the evidence given by Mr Bird to suggest either of the statutory reasons. If indeed the policy of the Board was that all applicants be heard in private that would seem, with respect, to be contrary to the policy of the legislature to be garnered  from the terms of s. 40(1).
Were it necessary to decide the case on the aspect of procedural fairness and natural justice I would hold that the proceedings were invalidated for the reasons just previously discussed.	But it is not, in my view, necessary to go so far; for there appears, at the outset, what seems to me a fatal flaw in the whole proceedings.

S. 41(2) provides that


"the Director or a person authorised by him for the purpose, shall be a party to all proceedings before the Board."

The use of the word "shall" in the subsection makes this requirement mandatory in my view.	The Director has quite frankly acknowledged that, having been recently appointed to the position, he was not aware of this
sub-section.	See his letter of 24 February 1987 annexed to the affidavit of John Thomas Stuart.	It is clear and not denied that neither the Director nor a person authorized by him appeared in the proceedings.	It is, of course, not to the point that one of the members of the Board was a person nominated by the Director.	(S. 29 (b)).	Whatever the definition of "party" may be ins. 41(2) it certainly does not include a person appointed to the very tribunal which is to determine the issue.

In Grapulin v Cartons & Corrugated Papers Pty Ltd (1961) S.R. N.S.W. 348 Ferguson J. (with whom Owen J.
agreed) held that the expression "party" ins. 104 of the Common Law Procedure Act (N.S.W.), (which empowered a judge to make an order for the inspection by a party or his witnesses of any real or personal property), meant a litigant, and did not extend to include a party's counsel or solicitor.	Wallace J. agreed that "the better view is that the word has the same meaning throughout the Act (that is to say the litigant)."	See also R v Registrar of Greenwich County Court (1885) 15 Q.B.D. 54 at 57 per Brett M.R.

However I think that the word has a broader meaning in the context of this Act.	The proceedings before the Board are not legal proceedings, and Mr Evans and Mr Bird were not litigants, i.e. "engaged in a lawsuit"; see Macquarie Dictionary; though they may now have become so.	I think the meaning to be given to the expression here is somewhat broader, namely a participant; not in the sense of one who takes a particular position or who necessarily seeks a particular result; but rather "one who takes part in."

The intent of the subsection seems clear.
Promotion to any important position in the Fire Services is a matter of public concern.	The Director in the broad sense represents the public interest.	He is appointed by the Minister (s. 8) and he has extensive powers and duties to ensure the efficiency of the service.	(Ss. 14, 15.)	Part of his function must be to ensure so far as he can that the
best officers are appointed to seni0r posts.	His choice however is not absolute; for the Promotions Board may override him.	(Sees. 48.)

It is obvious, that while the legislature gave that ultimate power to the Board, it was anxious to ensure that the Director should be present at the proceedings; not as a member of the Board, but as one who could and should see that all relevant material is put to the Board to assist its deliberations.	Further, he should be available to be consulted by the Board if it so wishes - not participating in their ultimate decision for that is their function entirely - but as the possessor of expert knowledge in this field.	It is, in my view, entirely in his discretion whether to make positive recommendations as to one or other individual or to take a neutral stance.	His sole guidance must be the welfare of the organisation which he administers.

The absence of the Director or his delegate in the light of the clear terms of s. 41(2) in my view renders the proceedings of the Board on this occasion nugatory.	There is error in the face of the record.	It has made a decision which it has no power to make because a mandatory statutory requirement (i.e. the presence of the Director) was not complied with.	See R v Liquor Commission ex parte Pitjantjatjara (1984) 31 N.T.R. 13.	In conformity with the
principles laid down in Anisimnic v Foreign Compensation Commission (1969) 2 A.C. 147 (and see particularly Lord Reid at p. 171) the decision is a nullity.	I make absolute the order nisi for certiorari granted by Nader J. on 9 April
1987 on Ground 1 of that Order.
'

I will hear counsel on the question of costs.

