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On 6 January 1987 the Commissioner of Taxation caused notices to be served upon the respondent requiring him to file within fourteen days income tax return for the financial years ending on 30 June 1981 to 30 June 1986 inclusive.	The requirement of the notices were not met and on 8 April a complaint, alleging six breaches of section 8C of the Taxation Administration Act, was made by the appellant as a result of which a summons was served on the respondent on 14 April.

On 13 July 1987 the charges were brought on for hearing before Mr. P. Lauritsen, Stipendiary Magistrate, constituting the Court of Summary Jurisdiction at Darwin. The complainant was represented by counsel and the


'

respondent Sweeney appeared in person, he pleaded guilty, was duly convicted and fined $50 in respect of his failure to file a return for 30 June 1981 and $100 each in respect of his failure to file returns for the subsequent five years, a total of $550.

The appellant lodged notices of appeal on
28 August, the ground being that the fine imposed in relation to each offence was manifestly inadequate.

Upon the hearing before the learned Magistrate, the prosecutor outlined the straightforward fact that the respondent had failed to furnish his returns of income for the years in question by the required date, and added that there was no record of them	having been provided as at the date of the hearing.	He informed the Court of the penalties provided for in the Taxation Administration Act, a maximum of $2,000 in respect of the failure to furnish the return to
30 June 1981 and a maximum of $4,000 in respect of each of the others.	He also referred the Court to decisions of the Supreme Court of South Australia in which observations had been made as to the appropriate range of penalties to be imposed for "run-of-the-mill" cases and to which I will refer in more detail later in these reasons.	The respondent
had no prior convictions.
His Worship then addressed the respondent informing him that some years ago the penalty was fixed by the legislation at a minimum of $2 and a maximum of $400 and that the usual level of fine then imposed was somewhere between $30 to $70.	He went on by pointing out that the Commonwealth had increased the penalties dramatically to the levels to which I have already referred.	He referred to the South Australian cases and informed the respondent that his recollection was that a penalty of about $400 was considered appropriate for a first offence.

The respondent then addressed the Court.	He said his accountant, originally from Darwin, was now based in Adelaide and he identified him.	He said he had been handling his affairs for the last two years, that when he received a letter from the Taxation Department he placed it in his hands and the accountant told him that he would start getting things organised to file late returns.	The  respondent said that when he received the notices in January, requiring the returns to be filed within fourteen days, he notified the accountant straight away and that his exact words were "Don't worry about it.	I'll get them off your back".	The respondent then completely forgot about it, leaving the matter in his accountants hands.	When he received the summons he attempted to contact the accountant but was informed that he had recently remarried and was away on his honeymoon.	The accountant's partner advised the
respondent that four of the returns were ready to be lodged. In answer to an invitation by His Worship the respondent said that he was planning to get another accountant.

His Worship then asked the respondent a number of questions going to his financial affairs.	It was disclosed that the respondent ran a panel beating and spray painting business for himself, after having a business go into liquidation.	He mentioned that his marriage had split up. When asked about the profitability of his current business the respondent replied that "I'm not going to buy any Rolls Royces or anything, but I'm making a living out of it".	As to the first two taxation returns required of him the respondent said that he was a Director of a company that went into liquidation and that on those two returns there should be a tax refund "but with the splitting up of the business and of the marriage I think I got a little bit slack there for a few years and ran off the rails a little bit".	The respondent asserted that the accountant in Adelaide had his books of account for the years in question.

Turning again to his financial affairs, the respondent said that he drew $300 a week for himself from the business and that it ran on a very low profit margin, leaving "a couple of thousand, three thousand profit left back in there".	That "profit" was used to upgrade the business and buy equipment and there were no business debts.
The respondent told the Court that he had remarried, that his wife works, that he was paying maintenance for a child of his former marriage in the sum of
$30 a week and that he occasionally paid the fares for his child to come to Darwin.

The respondent also disclosed that he was paying
$150 a week rent for his business premises and that he did not know how much his wife earned "we had our separate money agreement, but we always just share the bills and household expenses and expenses for the children".

After further discussion with the prosecutor concerning the level of penalties suggested in the South Australian cases, His Worship turned to consider the penalties which he ought to impose.	He referred to the nature of the charges, what the respondent had told him as to the events concerning his Court appearance, his failure to lodge the returns, as to his current financial position and the rest of his arrangements in so far as they related to his financial position.	He mentioned the provisions of the Act and the decisions of the Supreme Court of South Australia.	He noted that the respondent had no previous convictions and said -

"I am of the view that to impose a penalty on a first offence in this matter between $250 and $500 and then impose a penalty between $500 and $1,000 for each of the subsequent offences would, in
total, be a penalty that would be harsh and oppressive upon this defendant.	I must be mindful of the totality of the principle (sic).	Its a principle that is applied when periods of imprisonment are imposed, where after imposing the correct period of imprisonment for each individual count a court must at the end of the day, or a sentencing judge must at the end of the day, must sit back and look at the totality of the result, so as to avoid the effect of a crushing or harsh sentence.	The way a court avoids that effect is by making the sentences concurrent, or there being a degree of concurrency.	Quite obviously no such thing can happen where one is dealing with fines.
You can't impose a fine and make another concurrent with it or partly concurrent so that then allows me, or forces me, into a situation where I impose a penalty on a particular offence which is less than would normally impose, but the law, nonetheless, requires me to take into consideration the financial and other circumstances of the defendant in arriving at a penalty".


He went on to indicate that the penalties he proposed "will be no doubt considered by this defendant to be quite significant".	He allowed the respondent three months in which to pay the fines.




Consistency in sentencing


Although speaking in the context of disparity of sentences between co-offenders, the remarks of Mason J. (as he then was) at p.610 in Lowe v The Queen 154 C.L.R. 606, are frequently adopted in relation to the requirement for consistency in punishment generally.	His Honour said -
"Just as consistency in punishment - a reflection of the notion of equal justice - is a fundamental element in any rational and fair system of criminal justice, so inconsistency in punishment, because it is regarded as a badge of fairness and unequal treatment under law, is calculated to lead to an erosion of public confidence in the integrity of the administration of justice.	It is for this reason that the avoidance and elimination of unjustifiable discrepancy in sentencing is a matter of abiding importance to the administration of justice and to community".	(Emphasis added)


One of the potential consequences of inconsistency in sentencing as between judicial officers exercising the same jurisdiction lies in "forum shopping", or as Jacobs J. said in Griffith v The Queen 137 C.L.R. 293 at 327 -

"	a potential offender is encouraged to play the odds, believing that he will be among those who escape serious sanction".


In other words, it is not in accordance with the principles of the administration of criminal justice that an offender should by design or otherwise be fortunate enou9J1 to have his case dealt with before a Magistrate or Judge w'1o has a lenient view in relation to the punishment of offercces of a particular type or generally.

Of course, that is not to fetter the discretion which Courts may exercise after taking into account all relevant facts and circumstances relating to the particular offence and the offender.
The appellant relied heavily upon decisions of the Supreme Court of South Australia upon appeals by the Commissioner against the level of fines imposed for offences against section BC of the Act by Courts of Summary Jurisdiction in that State.	The principal decision is that of Zelling J. in The Federal Commissioner of Taxation v Hagidimitriou &   Ors 85 A.T.C. 4,539.	There were fifteen appeals and His Honour dealt first with that concerning Hagidimitriou saying -


"What I have to say in the instant case with regard to the general principles of law canvassed in these appeals will apply equally, without the necessity for repetition, in each of the other fourteen appeals which will be dealt with at the same time".


His Honour went on to outline the history of the penalty provision noting that under the former provision the penalty provided was a fine of not less than $4 and not more than $200 but that the 1984 Taxation Laws Amendment Act, which created the offence under section BC, also iP.Perted a new	section BE providing for new penalties. For a first offence a maximum $2,000 was provided for but where a person was convicted of an offence against section BC, and the Court before which the person was convicted was satisfied that the person had previously been convicted of a relevant offence, then the penalty was a fine not exceeding $4,000.
Section 8B(2) of the Act provides that the person who is convicted of an offence against section BC shall be treated as having been previously convicted of a relevant offence if (b) the person was convicted of the earlier offence and the subsequent offence before the same Court at the same sittings and the earlier offence was committed (ii) at the same time, or on the same day, as the subsequent offence.	That means, that in this case, the failure to comply with the notice requiring a return to be filed in respect of the year ended 30 June 1981 constitutes the first offence and the failure to file returns in respect of each of the subsequent years constitutes further offences but, although the convictions all arose as a result of failure to comply with notices given on the one day, the provisions of the Act apply so as to increase the penalties in respect of each conviction after the first.	It might also be useful to point out, although it is not relevant in this case, that where a person is convicted of an offence against section BC, and the Court before which the person is convicted is satisfied that the person has previously been convicted of two or more relevant offences, the penalty that the Court may impose in respect of the first mentioned offence is a fine not exceeding $5,000 or imprisonment for a period not exceeding 12 months, or both.	However, that provision contained in section 8E(3) only applies where a Commissioner has made the prescribed election and he did not do so in
this case.
Returning to Hagidimitriou, His Honour looked at the fifteen cases and noted that the range of penalties imposed for a first offence where the taxation return had been lodged after the date of complaint, but before the hearing, was a range of fines from $50 to $80.	Where the return had not been so lodged the range was of the order of
$70 to $100.	His Honour was provided with a list of penalties imposed by Courts of Summary Jurisdiction sitting in Adelaide.	The penalties under the new Act ranged from
$50 to $150 which was, as he said, very much in line with the fifteen cases before him.	He was also supplied with a list of penalties for similar offences in other States of the Commonwealth and the two Territories and said -

"For a first offence the levels of penalty ranged between $250 to $500 with some penalties both above and below that general rate.	Where there was a prior relevant conviction the figures ranged from
$1,200 to $4,000.	In general the penalties in other States were substantially higher than penalties for similar offences imposed in magistrates' courts in this St2te".



In dealing with Hagidimitriov 2t p.4,541 and deciding it was not a case in which he	c'·culd interfere with the penalty, because of mitigating factcrs, he went on to say -

"However I make it clear both in this case and in the other fourteen that hereafter magistrates should, for a first offence, where the offence is a run-of-the-mill offence, in order to keep some correlation with penalties in other States, and
also to give effect to the manifest policy of the 1984 Act, impose in what I might call run-of-the mill cases of first offenders a fine of something between $250 to $500.	That is not intended to fetter the discretion of magistrates.	There will obviously be some cases both below and above that figure, but a figure of that magnitude should be regarded as a starting point from which one either increases or reduces the fine because of the circumstances of the particular case."

He went on to say that -

"Where the defendant is convicted of two offences which are relevant offences under sec. 8B, then the penalty range should be of the order of $1,000 to
$2,000.	I express no opinion where more than two relevant offences fall for consideration under sec. 8B because there is not sufficient material before me to enable me to be able to express a competent opinion on the subject".


His Honour went on to say, however, that such offences would obviously attract a higher penalty than those he had referred to.

In that series of appeals His Honour was concerned that he would be punishing the n:,spondent much more severely than others whose cases were dec:lt with in the same Court and sometimes on the same day anc he said that the Commissioner accepted that, but 1-2nted a standard laid down for the future.	In the case of Eagidimitriou he recalled the words of Devlin J. in Reynold,c v G.H. Austin & Sons'Ltd (1951) 2 K.B. 135 at p.149 regarding "pouncing on the most convenient victim" and indicated that he did not propose to do that.





His Honour then went on to deal with the other fourteen cases and I have selected but two of them which seem to me to be in some way an analogous to this appeal.
In the matter of Martin at p.4,543 there were two notices to lodge income tax returns for the years ended 30 June 1983 and 30 June 1984.	Before the Magistrate the respondent was fined $75 on each count and His Honour went on to say -

"The second conviction was a prior conviction within the meaning of sec. 8B and a much more substantial fine should have been imposed on the second count.	I will leave the fine of $75 stand on the first count for the reasons I have canvassed in other cases.		On the second count the fine of
$75 will be set aside and a fine of $500 imposed in its place".


The respondent was not represented and did not appear in that matter and the report does not disclose what, if anything, His Honour may have gleaned from the proceedings before the Magistrate in relation to the respondent's personal circunstances.

In the appeal of T ornton  at p.4,544  there were four counts in the complai,-_, :·elating to the tax years 1981, 1982, 1983 and 1984.	The respondent had not filed tax  returns for any of those years and he was originally fined
$100 on the first count but tt.E other three were dismissed without penalty.	His Honour considered that "each of those three counts should have been dealt with as very serious


•

infringements of the Act and as prior convictions in the case of the first three counts" and substituted a penalty of
$750 on each of the first three counts and $500 on the fourth making a total of $2,750.	Again, the respondent was not represented and did not appear in person and there is nothing to disclose his or her personal circumstances.


The Taxation Administration Act covers not only the failure to furnish returns under the Income Tax Act, but a number of other Commonwealth taxation measures including sales tax.	In Commissioner of Taxation v Viergever (1985)
40 S.A.S.R. 56, O'Loughlin J. in the Supreme Court of South Australia, dealt with an appeal against inadequacy of penalties imposed by a Court of Summary Jurisdiction for failure by a taxpayer to furnish information for the purposes of sales tax legislation, contrary to the provisions of section BC of the Taxation Administration Act. At p.61 His Honour said -

"Where the taxpayer is convicted of two or more offences tre rrovisions of s. BE of the Taxation Administratio Act will have to be considered in that the m2c·'~nm penalty is increased from $2,000 to $4,000.	Fere I believe that a distinction must be drawn bet·veen an offender who is dealt with on the one occasion for a failure to comply with notices in respect of two, three or more months - he will attract a higher penalty for the second and subsequent offences but he is not in the same category as a taxpayer who, having offended and been convicted and fined, is before the Court on a second occasion.	Such an offender has not learnt from his first experience and must suffer a greater
penalty".





Earlier at that same page His Honour came to the conclusion that, as a matter of general practice, "sales tax offences" should attract a higher tariff than "income tax offences" and at p.62, in a sales tax case, he suggested a range of penalties of $800 to $1,200 but limited his remarks to the offender, who at the time of the commission of the offence, did not have a previous conviction under the Taxation Administration Act, on a prior occasion.	It will be recalled that His Honour Mr. Justice Zelling in Hagidimitriou considered that where there was a prior relevant conviction, the penalty should range from $1,200 to
$4,000.	In Viergever, where an offender was dealt with on
one occasion for failure to comply with notices covering multiple returns, and after saying that sales tax offences should attract higher penalties than income tax offences, O'Loughlin J. fixed a figure for those circumstances considerably less than that suggested by Zelling J.	It follows that, upon the guidance given by those two cases, the range of penalty for multiple income tax offences dealt with at the one ti.me will fall below that between $800 and
$1,200 in respect of the second and subsequent offences, where the offe { r had not been convicted on a previous occasion.

I was also referred to Collins v Denton, a judgment of His Honour Mr. Justice von Doussa of the Supreme Court of South Australia reported in (1986) 43 S.A.S.R. 192. That





case dealt with the factors to be taken into account in determining the penalty to be imposed for an offence against section 8H of the Taxation Administration Act, in failing to comply with orders to lodge taxation returns.	It is not directly on point, except that His Honour dealt with matters placed before the Court in mitigation.	At p.196 His Honour said -

"In the present case, a number of matters personal to the respondent were also raised.	The appellant argued that these matters were irrelevant and should have been disregarded, or alternatively, were not shown to have been sufficiently relevant to be given weight.	One matter was the financial position of the offender.	Ordinarily  a  court should have regard to the financial position of an offender so as not to impose an overall monetary penalty which is crippling or beyond the capacity of the offender to pay.	This may not be a factor of importance when a single offence is charged, but it may assume progressively more prominence as the number of offences charged increases.	In  the present case the information, scant though it was, about the respondent tended to show he was not a man of means and he could have difficulty paying a heavy fine.	It was not irrelevant information".


he	maximum penalty for failing to comply with orders tc :'ile taxation returns under section BG of the Act is a fin,, ··-t exceeding $5,000 or imprisonment for a period not excecc:ing 12 months or both.	The respondent had pleaded guilty to t,;o charges and on the first he was fined $750 and on the second a conviction without penalty was recorded.
His Honour found that the learned Special Magistrate clearly intended the one penalty to be an appropriate one for both





offences and pointed out that it was open to him under section 45B of the Acts Interpretation Act (Commonwealth) to impose one penalty for both offences.	He dismissed the Commissioner's appeal.




Court statistics


The appellant handed up a schedule of penalties imposed in prosecutions for multiple offences against section 8C of the Act for a period commencing on 1 July 1986 and finishing on 20 August 1987.	It was not tendered and could not have been since there was no evidence that the notice to the respondent required by section 176A(2) of the Justices Act had been given.	Counsel for the appellant contended that there was no need to tender the document as evidence since it was no more than a summary of decisions of a Court already implicitly known to this Court and simply reduced to a convenient form.		I received the document, but reserved my decision as to whether or not I could properly have any regard to what it contained.	The respondent not appPEring,	no question of his consent arises.

The following is·a summary of what has been said in some reported cases, concerning the manner in which information regarding sentences for offences, the same as those under consideration, has been received.





Wade V Trotter (1934) S.A.S.R 62 -


Napier J. said - "In view of what was admitted on
the hearing of the appeal
50 pounds".
 penalties never exceeded





Hillier v Boorman (1975) 11 S.A.S.R. 394 -


Walters J. - "Upon the hearing of the appeal, there was tendered, by consent of counsel for the respondent, a memorandum .•.•




R v Homer (1976) 13 S.A.S.R. 377 -


Zelling, Wells and King JJ. referred to counsel having"..• extracted the sentences imposed in some two hundred cases	which was exhibited to an affidavit ... the Crown did not object to the reception of this evidence
there are times when the reception of such evidence ought to be objected to.•




R v Barber (1976) 14 S.A.S.R. 388 -
Bray C.J. - "We were supplied with a schedule of penalties".


Wells J. - "A schedule of penalties imposed ..• was compiled and a copy furnished to us".

Sangster J. - "Upon the hearing of the appeal counsel for the appellant tendered, ..• a schedule".




Yardley v Betts (1979) 22 S.A.S.R. 108 -


King C.J. - "A table of sentences in other cases was placed before the learned Judge as a result of the industry of the applicant's solicitor".




Winkler v Cameron (1980) 33 A.L.R. 663 -


Legoe J. of the Supreme Court of South Australia exercising Federal jurisdiction, "Counsel for the appellant handed me a letter from the Statistician Office of Crimes Statistics ••. subsequently at a further hearing of this appeal, counse'l tendered an affidavit ..• deposing to a search ... to ascertain the penalties imposed •.. the respondent objected to these figures being used at all."





R v Visconti (1982) 2 N.S.W.L.R. 104 -


Court of Criminal Appeal - reference was made to official statistics published by the Australian Bureau of Statistics, to statistics from other States and the Court also drew upon its experience "in an overall sense" in cases that had come before it in recent years.




Commissioner of Taxation v Viergever (1985) 40 S.A.S.R. 56 -


O'Loughlin J. - "Affidavits were tendered showing the range of penalties imposed in various capital cities in Australia".




Breed v Pryce (1985) 36 N.T.R. 23 and 16 A.Crirn.R. 136


Nader J. of this Court referred to counsel for the appellant reading an affidavit in which he deposed as to the search of recent Court files and exhibited a schedule showing the results of the search.




Clair v Brough (1985) 37 N.T.R. 11 -





Kearney J. of this Court - •counsel tendered without objection the results of searches he made of Court files".




Federal Commissioner of Taxation v Hagidimitriou 1985 A.T.C. 4,539 -

Zelling J., dealing with the first of fifteen appeals and in general remarks on the first case, which he subsequently applied to all others, "I was provided with a list of penalties imposed by Courts in South Australia, other States and the two Territories".	The fifteen appeals were heard together, some respondents were represented, some appeared in person and others did not appear at all.



In so far as these cases simply disclose that such information was placed before, supplied to or provided to the Court, they do not disclose the means by which the Court received it.	The document containing the information may have been tendered formally or not and with or without objection.		In some cases, it is clear that the document containing the information was received by the Court by consent.	In R v Barber it appears that the tender of a schedule was objected to.	In Clair v Brough the document was tendered without objection.	In some the information was
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contained in affidavits.	In most cases, it is not clear whether or not the information was brought to the attention of the sentencing Court.

I see no reason why information as to penalties imposed in other cases, which is thought to be relevant in relation to the sentence in a particular case, should be regarded any differently than any other fact which is relevant for the sentencer to take into account.		Unless admitted by consent the admissibility and relevance must be shown in accordance with the rules of evidence.	In
R v Barber a p.390 Bray C.J. pointed out that it is always open to the Crown to dispute and supplement information provided to a Court with a view to finding out what the tariff is.	Likewise it must always be open to a respondent to dispute and supplement information sought to be placed before the Court by the Crown.

Absent consent, I am of the opinion that the admissibility and relevance of comparative penalties must be shown.	It might be objected to on the basis that the source of the information is unreliable, that it does not cover a sufficient number of penalties to provide a reasonable guide, the period from which the penalties have been taken may not be appropriate nor may the place or the places from which they were derived.	The bare statistics do not, of course, show the personal circumstances of the individual





offenders nor what otherwise may have been put in litigation or aggravation.	For example see the judgments of Kearney J. of this Court in Clair v Brough 37 N.T.R. 11 and Tarry v Pryce 45 N.T.R. 1 and the cases there referred to.	That is not to say that a Court, upon considering sentence, will not receive statistical material, notwithstanding its inadequacies but giving to it such weight as it deserves.
It must always be open to a Court to which such information is tendered to reject it if it is inadmissible or not shown to be relevant to at least some degree.

As the schedule was not sought to be placed before the learned Magistrate imposing the fines in this case and no notice was given to the respondent as required by the Justices Act and for the other reasons I have given I have paid no regard to the schedule of penalties handed up to me.




Principles applying to Crown appeals against sentence


Although these appeals are brought on behalf of the Commissioner of Taxation against fines impo ed by a Court of Summary Jurisdiction, I do not think there is any relevant distinction between them and appeals brought by the Crown against sentences imposed upon conviction for any offence whether from that Court or from this Court to the Court of Criminal Appeal.	The same considerations apply and, with
respect, they are most helpfully set out with ample reference to authority in the judgment of Street C.J. in
R v Holder and Johnston, a decision in the Court of Criminal Appeal of New South Wales, reported in 13 A.Crim.R. 375 at pp.381-385 and in (1983) 3 N.S.W.L.R. 245 at pp. 252-256.
They have been applied in the Territory Court of Criminal Appeal, for example in R v Ireland (unreported 25 August 1987) and R v Yates (unreported 11 December 1986).

His Honour the Chief Justice points out that whether an appeal be by the Crown or a convicted person "•.. the first question for consideration is whether there was error in the decision of the first instance court".
After referring to Tait (1979) 46 F.L.R. 386 at 388, he goes on to say that -

"The detection of error of principle, or misunderstanding or wrong assessment of some salient evidentiary feature, presents a comparatively straightforward appellate task.	When evaluating, however, whether the error is manifested by an excessive or	inadequate sentence, the appellate task is more diffjcult".


and later -

"Whilst, as I have earlier saic', the	approach to the detection of error where the ground relied upon is manifest excess or manifest inadequacy is identical in both cases, it ic frequently more difficult to detect error in the form of manifest inadequacy.	Moreover, courts are understandably more ready to ascribe error where the ground is manifest excess than where the ground is manifest inadequacy".




,
His Honour also refers to the exercise of the appellate court's residual discretion to dismiss a Crown appeal notwithstanding that error of one or other in the categories mentioned may have been established, thus enabling the court to keep an ultimate control by protecting a convicted person against unfairness or injustice if that would flow from an adverse appellate decision, that is, what has been called "double jeopardy".




Conclusion


I have given anxious consideration to the authorities regarding disparity of sentences, particularly in the light of the guidance given as to tariff in cases such as this derived from the South Australian authorities to which I have referred.	I bear in mind that the prosecution derives from a Commonwealth Act and that it is desirable that penalties for such straightforward run-of the-mill cases should, generally, be of the same order.	In this case, it is clear that His Worship was aware of that principle and of the range of pE'nalty considered appropriate.	However, he quite rightly took into account the circumstances of the respondent, his efforts to have the returns filed, the assurances given to him by his accountant and his financial position.





He considered the burden which would be placed on the respondent by the imposition of heavier fines, that the respondent had no previous convictions and, no doubt, the fact that all of the offences arose at the one time.

I am unable to say that the Magistrate's discretion was not properly exercised, even given that on the face of it the penalties imposed were considerably less than what might now be properly regarded as the tariff.

As might be expected, counsel for the appellant drew my attention to matters which I might take into account in favour of the respondent.

The appeal is dismissed.
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