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REASONS FOR JUDGMENT

(Delivered Tuesday, 2nd June,1987)


I have before me two interlocutory summonses. The defendants seek leave	to amend their Statement	of


C






Claim against the Third Parties. This is opposed  by the Third Parties who, by their summons, seek an order that the Statement of Claim (as amended or otherwise) be struck out in whole or in part. If the  Third Parties are successful in their application the order has the practical effect of dismissing the defendants' claims for relief.

The action arises out of the construction of the uranium enrichment plant some years ago, adjacent to the site of uranium mining operations at Jabiru in the Territory. The following suffices as a factual background.

The plaintiff company (Ranger) was formed by a consortium of companies to construct the plant. The First Third Parties, separate companies, had previously undertaken certain work in the planning and design stage. For the purpose of these reasons it is convenient to refer to them collectively as the "Engineer". By an agreement dated 28th May 1980 (Exhibit PB.1 to the affidavit of Philip Albert Bailey sworn 30th January 1987), Ranger agreed with the Engineer that it should provide certain engineering services and supervise construction of the plant. This is a comprehensive document of some 80 pages with copious annexures.
'



A significant section of the work to be done involved the application of rubber linings to the internal surfaces of metal tanks used in the production process, clearly a difficult and specialized technique. Tender documents were prepared, supported by
sophisticated affidavit of 1987.
 specifications Helen	Patricia
 referred Abrahams
 to sworn
 in	the 5th May

The first defendant B.T.R. Trading (QLD) Pty.Ltd. successfully tendered for one of the two contracts relating to this work and a separate company Transcontinental Australia secured the other. For reasons not now relevant Transcontinental sub-contracted or assigned its contract to B.T.R. Industrial Products Pty.Ltd., the second defendant, and both defendants engaged upon the work. It is  alleged by Ranger that the defendants (which I refer to collectively as B.T.R.) failed to carry out the work and supply materials in accordance with the contract, specifications and standards applicable. Ranger thus sued B.T.R., alleging it was in breach of various duties imposed or implied by the contract, was negligent in performance, and in failing to ensure that the materials used were fit for their purpose. Ranger claims damages including costs of rectification and replacement of the works, in the sum of almost

$1.3 million and unspecified	damages for	interruption of and interference with its operation.

Ranger's Statement of Claim serves to highlight the complex technical nature of the works giving rise to the claim. B.T.R. by its defence, takes issue with many of the allegations, claims that a Certificate of Completion was issued by Ranger's Superintendent (the Engineer) and pleads inter alia that its work was subject to the Engineer's approval and testing. Clause 20 of the defence pleads ''pursuant to the said contract the first defendant carried out its obligations pursuant to the directions and in the manner directed by the said Engineer''.

It is substantially because of the Engineers' supervisory role, and I can only assume that it was indeed a detailed role that enured during the progress of the works in question and after, that B.T.R. seeks contribution and indemnity from the Engineer joined as a Third Party to the action. I annex to these reasons the amended Third Party Statement of Claim, the sections underlined representing the amendments sought.

B.T.R. pleads the Engineer's contractual and actual supervisory and testing role, asserting that for a period of  12 months the  first defendant  "performed

its obligations under the Engineer's direct supervision" and that for a period of 14 months, the second  defendant,  performed   its  role  under   such
supervision. It pleads that by reason of its appointment by Ranger and by reason of supervision actually exercised, the Engineer was under a duty "to take reasonable care" to perform the duties, inspections and tests referred to in paragraphs lO(a) to (n) of the Statement of Claim. Paragraph 11 pleads that in "breach of the duty of care" owed by the Engineer to B.T.R., the former was negligent in that it failed to exercise reasonable care to ensure the duties, inspections and tests were properly performed in accordance with the conditions of the contract and as required by  the exigencies  of the  work whilst  in
progress.	As	a
 consequence,
 B.T.R.
 claims
 its
liability, if any,
 to Ranger	arose by
 reason of
 the

Engineer's negligence and breach of duty and, substantially by the amendments which B.T.R. seeks, it claims contribution from the Engineer (paras 13A-13C of the Third Party Statement of Claim).

These	proposed	amendments	are	vigorously

resisted	by	the
 Engineer's	counsel
 and	it
 is,

convenient	that
 I	should
 first	deal
 with
 the

application to amend.
'






I turn first to the proposed amendments introduced by Sections 13A-13C. Section 13A  pleads that the Engineer owed a duty to Ranger to take reasonable care to ensure B.T.R's work accorded with the specifications and conditions by reason of its appointment as superintendent and engineer of the contracts.

Section 13B pleads that if Ranger suffered any damage by B.T.R's negligence (which is denied} then such damage was caused or contributed to by the
negligence	and	breach	of particulars		of		which
 duty	of	the are	previously
 Engineer, pleaded.
Paragraph 13C then invokes Section 12 of the Law Reform (Miscellaneous  Provisions)  Act  1980  (N.T.).	This section which deals with proceedings against and contribution between joint and several tortfeasors is in traditional form. By 12(1) the section  applies where damage is suffered by a person as a result of a tort.

Sub-sections (2) and (4) provide:

"(2} Judgment recovered against a tortfeasor liable in respect of the damage is not a	bar to an	action against		any other	person		who would, if sued, have	been liable as a	joint tortfeasor in respect of the same damage.

"(4} A tortfeasor liable in respect of the damage may recover contribution from any other tortfeasor who is, or would if sued








have been, liable in respect of the same damage, whether as a joint tortfeasor or otherwise, but no person is entitled to recover contribution under this section from a person entitled to be indemnified by him in respect of the liability in respect of which the contribution is sought."



Section 13 deals with the extent of contribution recoverable being "such as is found by the court to be just and equitable, having regard to the extent of that person's responsibility for the damage".

Mr O'Keefe Q.C. submits, I think correctly, that this plea adds a new dimension to the Statement of Claim. Firstly, he submits that the word ''judgment'' in sub-section (2) is a key word and that sub-section (4) when speaking of a 'tortfeasor liable' refers to a tortfeasor  liable  pursuant  to  judgment  (or  award)
i.e an order which establishes the liability of the party seeking contribution. It is not sufficient to found a tortfeasor's claim under sub-section (4) to attribute to 'liable' the meaning 'may be liable' or 'may be proved liable'. So also he submits that the word ''damage" in sub-section (4) refers to damage established by judgment (or award) to have occurred.

It is not the policy of the section he argues to vest an immediate cause of action in a party, as is here the case, who denies liability to the plaintiff

and who may himself be statute barred in proceedings against the party from whom contribution and indemnity is claimed. Mr O'Keefe relied to a large extent on the judgment of Nader J. in this Court in John Holland (Constructions) Pty.Ltd. v. Jordan 36 NTR 1 and the authorities he there referred to. In Merlihan v. A.C.Pope Ltd. (1946) KB 166, Birkett J. held that the cause of action for contribution arose at the date of the accident, or event, giving rise to the plaintiff's action. Nader J. analysed subsequent authorities  to the contrary (George Wimpey and Co. v. British Overseas Airways Corporation (1955) AC 169 : Bitumen and Oil Refineries (Australia) Ltd. v. Commissioner for
Government	Transport	(1955)	92
Constructions Pty.Ltd. v.	Helmers 213.)	His	Honour's	decision
 CLR	200 : Brambles
(1965-1966) 114	CLR

arose	out	of	an
application to amend and the circumstances are set out in the judgment. It was a claim by an employer for contribution in respect of damage suffered by it at the suit of an employee, the employer's liability resulting from settlement of the action after it had commenced the proceedings seeking by way of damages the monies it had paid or was obliged to pay to the injured employee. His Honour found that as the consent judgment, in respect of which the plaintiff employer sought contribution, was not entered until after the commencement of the action seeking contribution, the
'



proposed amendment had the effect of adding a cause of action which did not exist at the time the original Writ was issued and applying the principles referred to by Mason J. (as he then was) in Wigan v. Edwards (1973)
1 ALR 497@ 515, he refused the amendment.


There is no doubt upon the authorities that the words "any tortfeasor liable in respect of the damage" in section 12(2) refers to a tortfeasor whose liability  has  been  ascertained  and  that  the word
'liable' first	occurring in	sub-section (4)	includes

ascertained by judgment. (Australia}	Ltd.	v.
 (Bitumen and Oil	Refineries Commissioner	for	Government
Transport and George Wimpey and Co. v. British Overseas Airways Corporation (above).

But the problem confronting Nader J. and referred to in the above authorities involved a different issue to the one with which I am confronted. Here it is submitted the amendments under discussion should not be permitted because inter alia they are based on a cause of action which has not yet arisen
	B.T.R's liability under judgment to the plaintiff, Ranger. The proposed amendments do not raise issues which have arisen since Ranger's claim was initiated or the Third Party Notice issued, but certainly they raise


an issue, B.T.R's liability to Ranger, which at present is not determined.


Order 20 of the Rules of the Supreme Court (N.T.) governs Third Party procedures. Rule 1 of that Order provides:


''1.(1) Where in any action a defendant claims as against any person not already a party to the action (in this Order called the third party) -

	that he is entitled to contribution or indemnity;


lb) that he is entitled to any relief or remedy		relating			to	or		connected with the original subject-matter of the action		and		substantially	the same	as	some	relief		or		remedy claimed by the plaintiff;		or

(c) that any question or issue relating to or connected with the said subject-matter is substantially the same as some question or issue arising between the plaintiff and the defendant and should properly be determined not only as between the plaintiff and the defendant but as between the plaintiff and defendant and the third party or between any or either of them;

the Court or defendant to notice.
 a Judge may issue and
 give leave to	the serve a	third-party

(2) The Court or a Judge may give leave to issue and serve a third-party notice on  an ex parte application supported by affidavit, or, where the Court or a Judge directs a summons to the plaintiff to be issued, upon the hearing of the summons."

Rule 7 sets out the powers of the Court when directions are sought and provides that a Judge may:

''if satisfied that there is a question or issue proper to be tried as between the plaintiff and the defendant and the third party or between any or either of them as to the liability of the defendant to the plaintiff or as to the liability of the third party to make any contribution or indemnity claimed, in whole or in part, or as to any other relief or remedy claimed in the notice by the defendant or that a question or issue stated in the notice should be determined not only as between the plaintiff and the defendant but as between the plaintiff, the defendant and the third party or any or either of them, order such question or issue to be tried in such manner as the Court or the Judge directs."


So these traditional rules make provision for the machinery by which a defendant may seek contribution or indemnity before the foundation of his claim, liability by judgment to the plaintiff, is laid. It is not uncommon for the court orders to provide that the issue between the third party and defendant be determined at the same time as the primary issue between plaintiff and defendant, or that such issue be determined thereafter as separate proceedings (A.M.P. Fire and General Insurance Company Limited v. Dixon and Anor. (1982) VR 833 : Corti v. Rodwell (1985) VR 287 @
291. The right of the third party to seek indemnity in respect of a liability he denies is a peculiarity of third party proceedings.  Denning L.J. referred to the

situation in George Wimpey and Co. (supra) "In cases where a Writ is issued against the first tortfeasor and he serves a third party notice against the second tortfeasor, the notice is convenient machinery, but it does not mean that he has then a cause of action. His
cause of action only arises when judgment is given against him ascertaining his liability". The  High Court referred to the situation in Port of Melbourne Authority v. Anshun Pty.Ltd. (1981) 36 ALR 3@ 6:



"Although the right to an indemnity arises on payment of the liability to which it relates and not before, this is not a bar to the litigation as between a defendant and a third party, or as between defendants, of a claim based on an indemnity in respect of a liability in negligence asserted by the plaintiff in his action. It is accepted that under so-called ''third party procedures" of the kind provided for by O 16A, the claim to an indemnity may be litigated in the plaintiff's action, notwithstanding that the payment creating the right to indemnity is not made until after the amount of the plaintiff's verdict is ascertained in that action. It has been repeatedly affirmed that one of the peculiarities of third party procedure is that it enables litigation on the indemnity to take place before there is any liability."


See	also	Horden	Richmond	Ltd.	v.	Duncan (1947) KB 545@ 552.

In the present	case the	Third Party	Notice was	issued	pursuant	to		leave	on		25th July		1985.


'





Directions were given on 24th November 1986  and  on 4th December 1986 when B.T.R. was ordered to file its Statement of Claim and when the court ordered that the principal proceedings be heard contemporaneously with those against the Engineer. Knowing what little I do about the matter it does appear that the issues between Ranger and B.T.R. and the latter's claim against the Engineer are closely interwoven as the essence of B.T.R's claim is the performance of the Engineer during conduct of the works.

The principles relating to amendment of pleadings are well established and have changed little over the years.
Order 32 if the Rules of Court provides: ''The Court or a Judge may, at any stage if
the proceedings, allow either party to alter or amend his endorsement or pleadings in such manner, and on such terms, as are just, and all such amendments shall be made as are necessary for the purpose of determining the real questions in controversy between the parties." (Emphasis is mine)


The Statement	of	Bowen L.J. in	Cropper	v.
Smith (1884) 26 Ch.D. 700@ 710 is still cited:


''Now, I think it is the well-established principle that the object of courts is to decide the rights of the parties, and not to punish them for mistakes they make in the








conduct of their cases by deciding otherwise than in accordance with their rights ... I know of no kind of error or mistake which, if not fraudulent or intended to overreach, the court ought not to correct, if it can be done without injustice to the other party. Courts do not exist for the sake of discipline, but for the sake of deciding matters in controversy, and I do not regard such an amendment as a matter of favour or of grace
... It seems to me that as soon as it appears that the way in which the party has framed his case will not lead to a decision of the real matter in controversy, it is as much a matter of right on his part to have it corrected if it can be done without injustice, as anything else in the case is a matter of right."


See also Clough v. Frog (1974) 4 ALR 615, Commonwealth Dairy Produce Equalisation Committee Ltd.
v.	McCabe (1938) 38 SR NSW 396, per Jordan C.J.@ 400.



I have therefore determined that the amendments sought should be allowed. Only in that manner can the true issues between all parties be determined. The factual issues arise from the same construction programme  and  I am  not  persuaded  that
B.T.R. should be deprived of the opportunity of arguing its claim to indemnity or contribution including its claim under the  Law Reform (Miscellaneous  Provisions)
Act.


I turn to the Engineers' application that the statement of Claim should be struck out, an order which








if made would summarily dispose of B.T.R's claim for relief, at least in these proceedings.

Mr O'Keefe Q.C. in his long and careful submission, sought to persuade me, that in view of the contractual and actual working relationship between B.T.R., the Engineer and Ranger that the Statement of Claim relies upon duties and obligations owed and cast upon the Engineer, which are not imposed or justified by any of the agreements or multitude of documents before me. It asserts, he contends, duties and obligations which are not upon analysis supported by the contract between Ranger and B.T.R. He submits B.T.R's pleading has the effect of placing the Engineer in the  position of  guarantor  of the  performance  by
B.T.R. of its contractual obligations to Ranger. He submits the Statement of claim pleads duties (and their breach) which are unknown to or not recognized by the law as it has developed in this field and he went on to carefully examine the authorities. He submits that the relationship between the parties, when one examines their separate roles and responsibilities imposed by the documents, fails to establish the required proximity between B.T.R. and the Engineer. There is no precedent it is said for the notion advanced in the Statement of Claim, that B.T.R. bound as it was by the contract, standards  and specifications  to strict and

skilled performance, can seek to impose upon the Engineer as supervisor a duty of care to ensure that
B.T.R. (as contractor or sub-contractor) was not in breach to Ranger, and if it was to then seek contribution in respect of the damages B.T.R. may be called upon to pay. Referring to B.T.R. as a 'contract breaker' Mr O'Keefe submits that the notion that the Engineer, who he equates to a "policeman", should be liable in law to indemnify or contribute to the damages resulting from B.T.R's breach, goes beyond the categories of duties of care and the principles relating thereto enunciated in the authorities.

I have been referred, I believe, to most relevant authorities commencing with Anns v. Merton London Borough Council (1978) AC 728, where Lord Wilberforce posed the test as to whether sufficient proximity was established to the extent that it could be said that it was within the reasonable contemplation of the wrongdoer that carelessness on his behalf would be likely to cause damage to he that suffered damage, followed if proximity was established, by the question as to whether policy considerations should negative or limit the duty.








In Caltex	Oil	(Australia) Pty.Ltd.	v.	The
Dredge "Willemstad" Gibbs J. stated:
 (1975-1976)	136 CLR	529	@	555,


"In my opinion it is still right to say that as a general rule damages are not recoverable for economic loss which is not	consequential upon injury		to	the	plaintiff's		person		or property.	The	fact			that	the		loss	was foreseeable		is		not		enough		to			make		it recoverable.			However, there are	exceptional cases in which the defendant has knowledge or means	of	knowledge		that	the			plaintiff individually, and not merely	as a member		of an unascertained		class,		will be		likely		to suffer economic loss as a consequence of	his negligence, and owes the plaintiff a duty to take care not to cause him such damage by his negligent act. It is not necessary,  and would not be wise, to attempt to formulate a principle that would cover all cases in which such a duty is owed; to borrow the words of Lord Diplock in Mutual Life and Citizens' Assurance Co.Ltd. v. Evatt (44): "Those will fall to be ascertained step by step as the facts of particular cases which come before the courts make it necessary to determine them.'' All the facts of the particular case will have to be considered. It will be material, but not in my opinion sufficient, that some property of the plaintiff, and the person whose property was injured, were engaged in a common adventure."


In Jaensch v. Coffey (1984-1985) 155 CLR 549, the majority of the High Court accepted that foreseeability of injury, was not in itself enough to establish the duty, a relationship of proximity was also required. Whilst Brennan J. there dissented, his judgment and that of Deane J., traced the developments of the relevant law. Brennan J. commented at p.575



•



that "as new categories of		negligence grow out of general conception, they	are found to	contain one
 the or
more different	elements	from other	categories	grown
from the common stock.''


Brennan J. later in Sutherland Shire Council v. Heyman (1984-1985) 157 CLR 424 AT 481 reiterated his view that the ''law should develop novel categories of negligence incrementally and by analogy with established  categories,  rather  than  by  a  massive
extension of a prima facie duty of care restrained only
by 'undefinable considerations which ought to negative, or to reduce or limit the scope of duty or the class of persons to whom it is owed' " (a reference to Anns).

In Sans Sebastion Pty.Ltd. and Anor. v. Minister Administering the Environmental Planning And Assessment Act 1979 and Anor. 68 ALR 161 the High Court (@ p.169) enunciated not for the first time that proximity 'is an integral constituent of the general duty of care concept' where the loss is essentially economic. (See also per Brennan J.@ 178-179.)

I have referred to these decisions, not for the purpose myself of forming a decided view as to the application of these principles to the matter in question, but to emphasize that the categories of



•



negligence can not be finally expounded, they are developing with checks and starts, but they can only be applied where the facts have been found or agreed or where the documents may speak for themselves. Lord Keith of Kinkel in Peabody Trust v. Sir Lindsay Parkinson Ltd. (1985) 1 AC 210, after referring to the speech of Lord Wilberforce in Anns where he referred to proximity and policy stated "There has been a tendency in some recent cases to treat these passages as being themselves of a definitive character. This is a temptation which should be resisted. The true question in each case is whether the particular defendant owed
to the particular plaintiff a
 duty of care having
 the

scope which is
 contended for,
 and whether	he was	in
breach	of	that
 duty	with
 consequent	loss	to
 the

plaintiff. A relationship of proximity in Lord Atkins sense "(a reference to Donoghue v. Stevenson)" must exist before any duty of care can arise, but the scope of the duty must depend on all the circumstances of the case   So in determining  whether or not a duty  of care of particular scope was incumbent upon a defendant it is material to take into consideration whether it is just and reasonable that it should be so.''

I am not convinced that it can be said at this stage, without evidence (save that contained in the affidavits) that the duties pleaded in B.T.R's
file_0.bin










Third Party Statement of Claim, are unknown to law, or are bad in law or disclose no cause of action. The development of the law relating, for instance, to the duties of valuers and architects, not only to building owners or the instructing client, but to shareholders and contractors, is still developing. The English developments are illustrated in Sutcliffe v. Thackrah (1974) A.C. 727 and Arenson v. Arenson (1977) A.C. 405 (per Lord Salmon@ 438.) The developments are referred to by Hunter J. in Shui On Construction Co.Ltd. v. Shui Kay Co.Ltd. and Anor. (Hong Kong Supreme Court 29-3-1985 reported in 1985 4 Construction Law Journal) who was entertaining an application by Architects and Engineers to strike out a Contractor's Statement of Claim, an application which was dismissed. The facts are not relevant but His Honour was ''minded to suspect that architects will prove to be unable to resist the tide which in the last twenty or thirty years has successfully submerged accountants, solicitors, barristers, surgeons and valuers in the sense that they have all been held to owe duties of care to persons other than their own clients."

The principles to be applied in applications to strike out pleadings or to make summary orders for dismissal are well established.








Order 29 Rule 4 provides that the Court "may order any pleading to be struck out on the ground that it discloses no reasonable cause of action or answer
''



In Dey v. Victorian Railways Commissioners (1948-1949) 78 CLR 62 Dixon J. stated@ p.91:

''The application is really made to the inherent jurisdiction		of the		court to		stop the abuse of its process when it is		employed for groundless claims.		The principles		upon which that	jurisdiction is	exercisable			are well settled.		A	case must		be	very	clear indeed to justify the summary intervention of the court to		prevent a plaintiff		submitting his case for			determination in the			appointed manner by the court		with or without a	jury. The fact that a transaction is intricate			may not disentitle the court		to examine a	cause of action alleged to grow			out of it for			the purpose	of		seeing		whether		the		proceeding amounts	to		an abuse of process or is vexatious. But once it appears that there is a real question to be determined whether of fact or law and that the rights of the parties depend upon it, then it is not competent for the court to dismiss the action as frivolous and vexatious and an abuse of process."


Barwick CJ. cited this passage with approval in General Steel Industries Inc. v. Commissioner for Railways (NSW) and Ors. (1964) 112 CLR 125@ 129. He added ''in my opinion great care must be exercised to ensure that under the guise of achieving expeditious finality, a plaintiff is not improperly deprived of his opportunity for the trial of the case by the appointed
-






tribunal. On the other hand I do not think that the exercise of the jurisdiction should be reserved for those cases where argument is unnecessary to evoke the futility of the plaintiff's claim''.

(See also McKay v. Essex Area Health Authority (1982) 1 QB 1166 per Griffiths LJ.@ 1191 and Drummond Jackson v. British Medical Association (1970)
1 WLR 688, where the Court of Appeal (Lord Denning MR dissenting) reiterated the traditional view that the power should only be used in 'plain and obvious' cases, and that the plaintiff should not be "driven from the judgment seat" unless the case is unarguable. See per Lord Pearson@ p.696.

Earlier in these reasons I referred to the large amount of written material before me which defines or purports to define the respective
obligations	and	standards
 of	performance	of
 the

Engineer,	qua	Ranger	and
 of	B.T.R.	qua
 Ranger.

Clearly, the written supervisory obligations imposed on the Engineer were detailed and widespread. The responsibilities went not only to standards of workmanship and suitability of materials, but embraced progress on the job and many other aspects. The agreement under which the Engineer operated and referred to earlier, of course, applied to all sections

of construction under its surveillance. The Engineer was also a supervisor in the full sense of the  word. If the work proceeded, as I envisage it did, under the
agreements,	contracts,
 written	standards
 and
specifications,	it	is
 indeed	probable
 that
 the
relationship	between	the
 Engineer	and
 B.T.R.
 was,
whilst the work progressed, a close and continuing one. The problems which were encountered in the lining of the tanks were probably shared problems; the correspondence indicates the sophisticated nature of
the	techniques	and	the	steps	taken difficulties were far reaching.
 to	remedy


If I was asked to define the duties of care and questions of proximity, reliance, and the like upon the written documents, without further evidence the task would be formidable, but nevertheless, perhaps one which should be discharged if it was upon those documents alone that the claim for contribution and indemnity was based. Clearly they assume great importance in determining the issues but questions of interpretation and variance may arise as they so often do in building cases.

But B.T.R's Statement of Claim goes further. The duties and breaches alleged by it do not, at face value, all have root in the documents governing mutual

or individual performance. The pleading suggests that the breaches of duty alleged are based on happenings, tests, acts or omissions which occurred during the progress of the work. The evidence may suggest that over the course of the work, the written obligations of the parties underwent variation, that B.T.R. did what it did or omitted to do what it was required to do, by reason  of   the   Engineer's  directions.    This   is
conjectural, I have no evidence by affidavit or otherwise. Decisions of the courts which enunciate principles can only be reliably applied when the circumstances are agreed or the facts have been  found.
For me to strike out the Statement of Claim without an accurate factual background would, I believe, be an exercise in futility, such  an order would be  unlikely
to	do	justice Mr O'Keefe QC I
 to	B.T.R's	case. am left	with the view
 After	hearing that there	is
probably much to be said for his argument as to tortious liability. Perusing the relevant agreements and specifications the allegations of B.T.R. as to the existence and breaches of the Engineer's duties do have a novel ring. But close examination of the factual background may add to this material and prove, either that the issues fall within current authoritative pronouncement or that a new category of duty or proximity has emerged for evaluation. It depends on facts which I just do not know and of which I cannot be








persuaded solely by examination of the documents. I am not satisfied that B.T.R. has no arguable case. It is
a matter which can only, in justice, be decided at trial.


For these reasons, I grant leave to amend the Third Party Statement of Claim in the form annexed to these reasons. The application to strike out that pleading in whole or in part is refused.

I will not make an order for costs without hearing from counsel. The applications were heard together and much of the argument was relevant to both issues. The Engineer's application occupied most of
the hearing and it was probably prepared upon the basis of the pleading before amendment although this did not appear to cause any difficulty to Mr O'Keefe. My present view is that B.T.R. should pay a proportion of the Engineer's costs in any event. Otherwise, I consider costs should be in the cause.

I give liberty to apply on the question of costs. Further orders consequent upon my  decision (e.g. further particulars of the amended Statement of Claim) may be required. Further directions may now be necessary. I give liberty to apply on those matters also.


file_1.png



IN THE SUPREME COURT
OF THE NORTHERN TERRITORY PF AUSTRALIA
AT DARWIN

No. 740 of 1984

BETWEEN:
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AND:

BTR INDUSTRIAL PRODUCTS PTY. LIMITED
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AND:
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Third Party AMENDED THIRD PARTY STATEMENT OF CLAIM

	At all material times the First and Second Defendants were companies duly incorporated and entitled to sue in and by their said corporate names and styles.
	At all material times the First Third Party were companies duly incorporated and capable of being sued in and by their said corporate names and styles.
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	At all material times the First Third Party was the duly appointed Superintendent of a project known as the Ranger Uranium Mine Project and, in particular, was appointed by the Plaintiff as the Superintendent and Engineer of:
	a contract between the Plaintiff and the First Defendant made on or about 20 May 1980 and designated Contract No. 1253-WD-C37 ( "the Contract"); and
	a contract made on or about 17 May 1980 between Trans Australian Constructions Pty. Limited ( "Transcon") and the Plaintiff which said Contract or part thereof was sub-contracted by Transcon to the Second Defendant in or about late 1980 ( "the Transcon Contract").
	The terms upon which the First Third Party was engaged as such superintendent and engineer as aforesaid are contained, inter alia, in specifications 1253-00-M0794 and 1253-24-M0702 and in the Ranger Uranium General Conditions of Contract section 12.
	It was an obligation of the First Third Party to ensure work on the said project including the work carried out by the First and Second Defendants in the supply application and curing of rubber lining be in accordance with the said specifications and conditions.
	Pursuant	to	the	said	specifications	the	First

Third	Party	was	obliged	to	test	the	rubber
·supplied	and	applied	by	the	First	and	Second
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. '	Defendants	to	ensure	that	it	had	been
satisfactorily cured.
 applied	and	was	satisfactorily
	In the period between approximately June 1980 and June 1981 the First Defendant performed its obligations pursuant to the Contract under the direct supervision of the First Third Party.
	In the period between approximately June 1980 and August 1981 the Second Defendant performed its obligations pursuant to ,the Transcon Contract under the direct supervision of the First Third Party.
	The First and Second Defendants in carrying out such work relied upon the First Third Party to fulfil its obligations under the agreement between it and the Plaintiff and in particular to properly test to ensure the rubber was applied and cured in accordance with the specifications.
	By reason of the First Third Party's appointment as Superintendent and Engineer of the said contracts and the matters, placed in paragraphs 4 to 9 hereof, the First Third Party owed to the First and Second Defendants" a duty to take reasonable care to:
	ensure that the materials to be utilised in the said linings were to contract specification or to such other satisfactory specification as required by the First Third Party;
	ensure that the surfaces to be lined were properly prepared and inspected prior to
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application of any lining;
	)  ensure   that   temperature    and humidity conditions were appropriate for application of linings;
	inspect the lining prior to curing and, where appropriate, call upon the First Defendant to modify or repair any defects to the installed linings;
	reject any installed linings prior to curing where such linings were not installed in accordance with the contract specification or were subject to injurious defects, improper application or excessive repairs;
	) ensure that proper electrostatic testing of the installed  linings  was  conducted and repairs effected where test failures occurred;
	) ensure that the proposed method  for curing the. installed lining was a satisfactory method of curing;
	inspect		the	lining	to the	said tanks after curing and, where appropriate, call upon the First	Defendant	to		modify		or	repair	any. defects to the cured linings;
	)	reject any cured	linings where such linings

were	not contract
 cured	in	accordance	with	the specification	or	subject		to
injurious defects or improper curing;
	) ensure that proper electrostatic testing of the cured linings was conducted and repairs effected where test failures occurred;
	conduct  hardness tests of the cured	linings
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	and ensure that the hardness values were in accordance	with	values	specified	by	the

Contract	or	stipulated	by	the	First	Third Party;
( l) inspect the bond after curing of the lining and reject any areas of separation in excess of that tolerated by the contract specification;
	ensure the proper preparation of test plates during lining and cur,ing operations, and to conduct separation tests on the test plates and reject installed linings where appropriate;
	reject any work and/or materials supplied by the First Defendant prior to Practical Completion where such work and/or materials were not in accordance with the said Contract and to direct replacement, correction or

removal	as	soon discovery		by		the
 as	practicable	after First		Third	Party	of
non-compliance with the Contract.
	In breach of the duty of care owed by the First Third	Party	to the First	and, Second Defendants,

the First Third Party was negligent in that it:
/

	failed to exercise reasonable care to  inspect and ensure that materials utilised in the said linings were to contract specification;
	failed to exercise reasonable care to  inspect and ensure that the surface to be lined was properly prepared prior to
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	application of any lining;

(c}	failed	to	exercise	reasonable	care	to
ensure	that conditions	were of linings;
 temperature appropriate
 and		humidity for	application
( d}	failed	to	exercise	reasonable	care	in inspecting		or	properly	inspecting		the linings prior to curing;
(e)	failed	to		exercise	reasonable	care	in rejecting	linings	whi h	were	not		installed in accordance with the contract specification;
(f}	failed		to	take	reasonable	care that	electrostatic	testing	of
 to	ensure installed
linings was properly conducted and necessary repairs effected;
(g} failed to take reasonable care to ensure  that the proposed method for curing installed linings was a satisfactory method of curing;
(h} failed to take  reasonable  care to inspect or properly inspect the linings after curing;
( i)	failed	to		exercise	reasonable	care	in rejecting	linings	which	were	not	cured	in accordance with the contract specification;
{j) failed to take reasonable care to ensure  that proper electrostatic testing of cured linings was conducted and repairs effected where necessary;
{k}	failed	to	exercise	reasonable	care	in
conducting	hardness	tests	of	the	cured linings;
{1)	failed to take reasonable care in inspecting
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the	bond	after		curing	of		the	linings		and reject	areas  of	separation	in	excess	of	that tolerated by the contract specification;
(m)  failed to  take  reasonable  care   to   ensure  the proper preparation of test plates during lining and curing operations and to conduct proper separation tests on the test plates to reject installed linings where appropriate;
	In the proceedings herein the  Plaintiff  claims damages from the First ,and Second Defendants alleging certain breaches by the First and Second Defendants of their obligations pursuant  to agreements between it and the First and Second Defendants and negligence by the First and Second Defendants in carrying  out  the  work  pursuant  to the agreements.
	The  First	and Second	Defendants	say	that	if	they

are liable to  pay  the  moneys  claimed  by  the Plaintiff  (which  is  denied)  then  such  liability  arose by reason of the negligence  and  breach  of duty of the First Third Party.
13AFurther and in  the alternative  to  paragraphs  12 and  13  the First  and Second  Defendants   say  that at  all material  times  the   First  Third  Party  owed a  duty  to the  Plaintiff   to  take  reasonable   care to ensure  that  the  work   carried   out   by   the First and Second Defendants on the project and
in	particular	the supply of		rubber	lining	be	in
 application	and curing
accordance	with	the
specifications	and conditions	in	paragraph	3	of

the Statement of Claim.

-8-

PARTICULARS
The duty arose by virtue of the appointment referred to in paragraph 3		the obligation of the First Third Party	to	supervise		the	work		carried			out	by		the various	subcontractors	to		the		project			including	the First	and		Second	Defendants	and	in		particular		the obligation		of	the		First Third			Party	referred	to in paragraph 5.
13B The First and Second Defendants say that if the Plaintiff suffered the loss and damage alleged in its Statement of Claim (which is denied) and if such· loss or damage and if such damage was caused by	the		negligence		of		the		First	and		Second Defendants	(which	is		also	denied)		then	such damage	was		caused		or		contributed		by		the negligence and breach of duty of the First Third Party.
PARTICULARS
The	First		and		Second	Defendants		repeat	the particulars	in	paragraph	11	of	the	Statement		of Claim.
13C By	reason	of the	matters	pleaded	in	paragraphs
13A  and 13B of the Amended Statement of Claim  the First Third Party is liable to  indemnify  the  First  and Second Defendants or contribute to any order for damages made against them pursuant to  the  provisions of Section   12   of the Law Reform  Miscellaneous Provisions  Act 1980
(N. T.) 
	The First and Second Defendants claim damages or alternatively	an	indemnity	or	contribution	from


·':	. '
 
the	First
 -9-

Third	Party	in	respect	of	the
Plaintiff's claim.


DELIVERED the	\. \,v_	file_2.png
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Solicitor for the First and Second Defendants






















THIS AMENDED THIRD PARTY STATEMENT OF CLAIM is
by	Messrs.	Cridland	&	Bauer,	Barristers Solicitors, 1st Floor, 61 Smith Street, Darwin, 5790
 filed
and N.T.
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