IN THE SUPREME COURT
OF THE NORTHER TERRITORY OF AUSTRALIA
No. 750 of 1987

BETw"EEN:

JOHN MICHAEL WILLIAMS
Plaintiff

AND:
PETER LAURITSEN
First Defendant

AND:
GARY MERVYN FAGG
Second Defendant





CORAM:	MARTIN J.



REASONS FOR JUDGMENT
(delivered 13 Noverrber 1987)



On 3 November 1987 the plc:. ntiff was arrested on a provisional warrant is ued in the	orthern Territory, under the Service and Execution of Process Act (Commonwealth), relating to a warrant and request made from Western Australia.	His counsel appeared before the Court of Summary Jurisdiction at Darwin on 3 Novewber 1987 when he made a bail application and requested an adjournment for two weeks so that he could take further instructions from the plaintiff.	Both applications were opposed and the prosecutor in that Court on that occasion sought to have the matter adjourned until Thursday 5 Noverr er 1987 for an
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extradition hearing.	The learned Magistrate who heard those
I .
applications, Mr. McPherson, granted bail and adjourned the matter to 5 November.

On 5 November the matter came on before the first defendant, another Magistrate of that Court, and an application was made on behalf of the plaintiff for an adjournment for two weeks so that full instructions could be taken by his solicitor.	That application was again opposed and the prosecutor requested an adjournment until 6 November for the extradition hearing.	The first defendant decided the matter should be adjourned until 16 November for the extradition hearing.

On 6 November the plaintiff was arrested on the original warrant from Western Australia and was brought before the Court, again constituted by the first defendant. The prosecutor made an application that the plaintiff be extradited to Western Australia to appear in the Perth Court of Summary Jurisdiction on Monday 9 NoveIT er and that he be remanded into the custody of the second defendant.	Ccunsel for the plaintiff sought to have the matter adjournec until
16 November, the same date to which the proceedings on	the provisional warrant had been adjourned.
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The transcript of the proceedings of 6 November
\
shows that at the outset counsel for the plaintiff announced that he was opposing not just the application to extradite the plaintiff to Perth, but any application to have the matter heard on that day.	He pointed out to the learned Magistrate that proceedings on the provisional warrant had been adjourned on the previous day until 16 Nove ber and he reminded  His Korship of the reasons for which the adjournment was sought.	Ee said that they still applied and that nothing had changed and that nothing new had been added by the production of the original warrant.	The prosecutor told the Court that it was unfortunate that the police officer from Western Australia, the second defendant, was not in Darwin for the hearing on the previous day and  pointed out that he had travelled from Perth at considerable expense.	The first defendant recalled the basis of the application of the previous day and said, "I presumed yesterday, and I presume again today, unless I am told I am wrong, that the application - the issue has been raised for my consideration, and the desire is that I'll be in a position to proceed with it on that adjourned d2te".	Some discussion ensued between the learned Magistrate and the prosecutor as to the law and the merits of the matters which counsel for the plaintiff had foreshadowed would be put to the Magistrate on an application by the plaintiff  pursuant to section 18(6) of the Service and Execution of Process Act
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(Commonwealth).	Counsel for the plaintiff interrupted the
I.
discussion and pointed out to the Magistrate that "We're discussing whether this matter should be adjourned Your Worship; whether the defendant should be given a chance to present to the Court any possible defence that he might have".	He did, however, go on to draw attention to reported cases which he may have intended would indicate that there were arguments in law to be addressed and said, "But, really, Your Worship, what it comes down to today is this, yesterday my friend made the same application he's making now; I made the same application that I'm making now.	We put arguments to Your Worship; Your Worship decided that it was in the interest of justice that the matter be adjourned until 16 November.	And, there has been nothing that has been put to you today that changes that situation; nothing at all.		And, this subterfuge of saying, well, yesterday we were dealing with the provisional warrant, today we're dealing with the original warrant, and that changes the whole situation; it's exactly that; it's a subterfuge".	The first defendant then engaged counsel for the plaintiff in a discussion in relation to the law and the facts upon which, at that stage, the plaintiff relied to resist the extradition.	He said, "... just spell it out for me now and let's assume for the purpose of this exercise I accepted at its fullest what's being put to me;".	It was made clear to the first defendant that the plaintiff was not in possession
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of a document which he wished to place in evidence, and that
\'
efforts would have to be made with a view to obtaining a copy of it from the Attorney-General's files in Perth.
During the course of that exchange counsel for the  plaintiff, again referring to section 18(6) of the Commonwealth Act, advanced facts and arguments of law which would be relied upon to resist the extradition.	In the course of that discussion he said, "We're dealing with a person who has grounds for a defence, and wishes to have no more than a minimum amount of time, a very minimal amount of time, to prepare such a defence".	He later added, "We're not talking Your Korsh p, about something that's simple and cut and dried.	The defendant should be given every opportunity to present his case fairly and in as much detail as possible to the Court, so the Court has all the facts to make a decision".	The prosecutor then advanced some arguments to the Magistrate  including, "My submission is that when he first appeared he was in on a provisional warrant.	That provisional warrant is an interim measure pending the arrival of the original warrant.	The original warrant is what we're here - and what we're all on about.
You did adjourn the matter, however the warrant hasn't been brought here, has now been---" and the first defendant replied, "I don't think that's an issue in the sense - all Mr. Barbaro's saying to me is - he's thrusting my decision yesterday down my throat and saying, look, if you're going
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to be logical about it you shouldntt have - the situa ion hasn't altered.	I mean, there is some force to that.			If it could be said that I had considered all these matters yesterday, why should I change my view today, is how			e's putting it to me?".	Further discussion ensued invol		ng t.:.e prosecutor, the learned Magistrate and counsel for tbe plaintiff in the course of which counsel again refer=ed tc evidence which he wished to call in support of his c: ent's objection to the extradition.	When the prosecutor a		emftec to tender some documents, counsel for the plaintiff			jectec and said, "Now my friend is trying to go into eviden = on what is an application for an adjournment.	His sub	:sic s to you have been - there's no evidence because I havc 't called it.	We are dealing with whether we can raise			ssues; whether there are things that must be considered, an
whether an adjournment should be granted".	The Magi		ratc then announced that he would leave the bench  to ccns		er tte cases that had been cited to him.	Upon his return he inquired as to whether or not the plaintiff then tac available documents which he wished to produce in ev:::.:::ence and he was told, no.	He invited counsel for the fla_ tif:  to outline the evidence that	ight be called on ano	=r issue raised by the plaintiff and a brief outline o:			hat evidence was given to him.	He then sought clarific2.::_ on cf the order which the prosecutor  was then seeking and proceeded to give his decision and the reasons for i .
In giving those reasons the first defenda=t saie, "Essentially it's an application by the defendant	o a journ to 16 November, being the date on which I adjourne=. the provisional warrant.	Essentially it's the defenda=t's application that he wishes to have this matter adjcurned to that date because he now seeks to establish - or r-e		would  try to seek to have evidence available to establis that it would be oppressive - I am putting it at its highest -  would be oppressive to him that a Court order his extradition to Western Australia to face this mat er".	Ee then went on to consider section 18(6) of the Com=::::::wea.lt.h Act	and undertook a short review of the cases tha had teen referred to before him and included in his remarks, "Tte
defence has in its application sought an adjournme..=t wt-2:reby it	would obtain, or seek to obtain presumably, co;  es o: these letters, or letter, for production to the Cc::.rt, to
establish  what's contained  in the letter".		Havin shortly looked at the matters raised  by the plaintiff  in s pport of the application  to resist  the extradition processr	he concluded, "Accordingly, I	am of the view that I	s oulc order  this defendant be	returned to Western Austra:ia forthwith".	Counsel for the plaintiff interruptec and said "This is a decision on an application for adjourrc."S:1t" ar:.d the  first defendant replied "Yes.	Well, I am ref Eing tr.e application, and I am granting the application thc 's contained  in the - effectively the		"	Counsel		espc ded
"Without hearing any evidence?" and the Magistrate replied "Yes.	I have accepted what's been put to me, and in my view it doesn't constitute oppression.	I have accepted in full
the two legs of your case, and I don't believe it constitutes oppression".	Counsel then asked him to detail the reasons for not hearing evidence and the Magistrate replied, "Well, I have just given them.	And I would order that the defendant be - the defendant appear in the Perth Magistrates Court on Monday 9 November at 10 am.	I order that he be remanded in the custody of Detective Fagg until then".

On that same day on an application made by the plaintiff to His Honour the Chief Justice it was ordered that the plaintiff have leave to apply forthwith to this Court for an order under section 19(1) of the Commonwealth Act for a review cf the Magistrate's decision to extradite the plaintiff.	Further hearing of that application for review was adjourned to 12 November with liberty to the person bringing the warrant to bring on the proceedings at some earlier ti e upon giving to the plaintiff four hour's notice.	The application for an order in the nature of certiorari or manoaffius was likewise adjourned.

On 6 November the matter first came before me upon the application of the first defendant pursuant to the


orders granting liberty to apply.	Discussion took place as
t
to the nature of proceedings and it was agreed that without the transcript of the proceedings before the Magistrate being available, no real progress could be made and the matter was stood over until 12 November.

When the matter came back before me on 12 November the transcript from the Court of Summary Jurisdiction was available and I heard arguments from counsel representing  all parties.	I ordered by consent that the second defendant be added as a party.	He is the Western Australian pclicecan who brought the original warrant to Darwin.

The originating motion sought an order for
cer iorari to quash the decision of the first defendant ordering the extradition of the plaintiff and an order of mandamus directed to the first defendant to hear and determine the application for the extradition in acccrdance
ith law.	Notwithstanding the reference in the order made by	the Chief Justice on 6 November to prospective proceeding under section 19(1) of the Commonwealth	et, counsel for the plaintiff did not seek to have the
agistrate's decision reviewed before me.	Rather, he advanced argument in support of the application for en order in the nature of certiorari to qu2sh the extraditioL  order on the basis that it was made in circumstances where there
had been denial of natural justice to the plaintiff in that
\,

he had not been given a proper opportunity to prepare and present his case to resist his extradition.	In substance, it was submitted that for the first defendant to have proceeded to determine the application for extradition as he did was unfair, in that the Magistrate had refused the application for the adjournment which had been sought to enable the plaintiff to obtain evidence which, in his vie , would have entitled the Magistrate to order his discharge or make other orders as are comprehended in section 18(6).
Counsel for the defendants contended that the Magistrate had not acted unfairly, that he had accepted the facts put forward on behalf of the plaintiff without the evidence, and that having made a decision that given those facts he would not order a discharge, or make any other order other than  for extradition, the plaintiff had been dealt with fairly.
Consequently, it was said, there had been no denial of natural justice.	It w s urged upon me that the plaintiff should really have sought a review of the Magistrate's decisicn pursuant to section 19 of the Commonwealth  Act whicn required a rehearing with evidence in addition to, or substitution for, the evidence given on the making of the order.	I was reminded that His Honour the Chief Justice had given leave for such an application for review to be made (although it seems to me that no such leave was necessary, with respect).
11

The following statement of Barwick C.J. in Twist
v Randwick Municipal Council (1976) 136 C.L.R. 106 at 109 is the foundation for the plaintiff's application.	His Honour there said -


"The common law rule that a statutory authority having power to affect the rights of a person is bound to hear him before exercising the po er is both fundamental and universal".

To the same effect Tucker L.J. in Russell v Duke of Norfolk (1949) 1 All E.R. 109 at 118 said -

"The requirements of natural justice must depend on the circumstances of the case, the nature of the inquiry, the rules under which the tribunal is acting, the subject-matter that is being dealt  with, and so forth.	Accordingly; I do not derive much assistance from the definitions of natural justice which have been fr,::r: time to time used, but, whatever standard is adopted, one essential is that the person concerned should have a re sonable opportunity of presenting his case".

As a case more directly on point, I was re=errec to the recent judgment of Kaye J. of the Supr&me Court of Victoria in McCall v Lehmann (1987) V.R. 503.	At tee hearing of a criminal charge, counsel for McColl mace an application for an adjournment to enable documents relevant to his defence to be obtained.	The application was opposed by	a police prosecutor on the grounds that the hear ng was fixed three weeks previously and that he had not been informed of counsel's intention to make the application
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until that morning, although he had contacted the applicant's solicitors during the previous week.	Refusing the application the Magistrate stood the case down and the hearing continued later on the same day.

In the matter before me, the plaintiff not only wanted to obtain a document which he considered relevant to his application to the Magistrate, but to call evidence on another issue.	The hearing on the provisional warrant had been adjourned from the previous day, 5 November, to
16 November on an application on those grounds.	'I'he original warrant having arrived in Darwin, the prosecutor arranged to bring the application for extradition on
6 November, on the basis, I assume, that the prosecutcr could then prove the warrant and thus show the Magistrate1 s jurisdiction to proceed.	Over the objections of the plaintiff the Magistrate in effect proceeded forthwith.	The documentary evidence sought to be placed before him was a copy of a letter that the plaintiff said he had received  from the Attorney-General for Western Australia  indicating he would not be extradited  to that State.	Whether or not a copy could be obtained and what it contained was not known. It may have been in accordance with what the plaintiff said was in the original, which he said he had lost, or it	may not have been.	It may have assisted his application or it   may not, but the fact is that proper evidence of the
..

contents of that letter may well have been relevant.	The plaintiff also wished to call viva voce evidence.	That much was known to his counsel but he also needed  time in any event as had been granted the day before.	What the Magistrate did on 6 November was to ignore the adjournment  he had already granted on the same grounds.			The plaintiff consistently maintaining he was before the		agistrate in relation to the adjournment, was obliged to do the best he could as to the merits of his application in relation to the extradition itself without evidence, adequate  instructions or time to prepare.


In Mccoll v Lehmann Kaye J. at p.506, after pointing out that the decision whether to accede to or refuse an application for an adjournment of a hearing was within the Court's discretion and that an Appellate Court would rarely interfere with the exercise of it, went on to say that -

"	the result of refusal to grant an adjournment might be to prevent the party seeking it frora presenting his case or defence; in some circumstances such result could constitute ar. injustice.	This is so because it is essential to the fair trial of an action - whether civil or criminal - that all parties are able to present their case as fully as necessary and within the limits of the law.	To overcome an injustice so brought about or threatened, an appellate court will interfere with the trial judge's discretion."
. .

His Honour went on to review a number of  authorities in support of that proposition with which I respectfully agree.	Referring to R v Thames Magistrates' Court; Ex parte Polemis [1974] 2 All E.R. 1219, His Honour said that convictions suffered after refusal of an adjournment had been quashed by  orders for the issue of  writs of certiorari where the consequences of the refusal of adjournment were a denial of natural justice.	His Eonour was sitting on a return of an order nisi to review the decision of the Magistrate whereby McColl was convicted.

It was urged upon me by counsel for the de=endaLts that in dealing with the matter on the merits, the Magistrate had accepted, for the purposes of argume=t, that what the plaintiff then put to him as to the allegec contents of the letter from the Attorney-General anc other evidence was true and that he made his decision apf:ying the law to those facts.	Accordingly,	should decline tc make the order in the nature of certiorari in the exercise of my discretion, and require instead that the plaintiff proceed with his application for a review of the order for extradition in the exercise of this Court's powers	nder section 19 of the Commonwealth Act.	In R v Thames
¥.agistrates' Court, at p.1223, Lord Widgery C.J. wi h whom Ashworth and Bristow JJ. agreed, rejected a submiss on made by counsel for the respondents in that case that, looking
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back with hindsight it was apparent that there was no merit
I .
in the applicant's case, and therefore the Court in its discretion should refuse him an order of certiorari.	Lord Widgery said -

"I reject that submission.	It is again absolutely basic to our system that justice must not only be done but manifestly  be seen to be done.	If justice were so clearly not seen to be done, as on the afternoon in question here, it seems to me that it is no answer to the applicant to say 'Well even if the case had been properly conducted, the result would have been the same' that is mixing up doing justice with seeing that justice is done, so I reject that argument."

In my opinion the Magistrate should not have dealt with the extradition application as he did on 6 November.
He had already adjourned the hearing of it until 16 November to enable the plaintiff to prepare his case in opposition to it.	Nothing had changed except that the original warrant  was available and that could not affect the order for the adjournment granted the previous day upon the proceedings on the provisional warrant.	If I be wrong in that, then I am entirely satisfied that the plaintiff was denied natural justice in that he was not given a proper opportunity to be heard by	reason of the refusal of the Magistrate to adjourn the proceedings which were then before him.

The order for extradition made by the Magistrate is quashed and the matter referred back to the Court of Surr ary Jurisdiction for rehearing.
• •
The defendants will pay	the plaintiff 1 s costs.












