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IN THE MATTER of: THE WORKERS COMPENSATION ACT 1949 (as
amended) and IN THE MATTER of an Appeal from a Determination of the Workers' Compensation Court sitting in Darwin wherein GLORIA JOY NADER JONES was the Applicant and A.N.Z. EXECUTORS AND TRUSTEES PTY LIMITED was the Respondent

A.N.Z. EXECUTORS AND TRUSTEES PTY LIMITED and GLORIA JOY NADER JONES



Supreme Court of the Northern Territory of Australia Asche J.
4th and 5th June 1986 and 12 August 1986


Workers Compensation - injury arising out of or in course of employment - worker previously in good health - sudden onset of R.S.I. after 6 weeks heavy typing duties - medical evidence inconclusive - worker previously in good health - no other causes suggested - need to examine all evidence - worker succeeding on probabilities - Workers Compensation Act S. 7.


Workers Compensation Act - S. 10(6)(b) - R.S.I. persisting over one year - medical evidence that worker might recover in 3-4 years - whether injury "permanent".


Workers Compensation - weekly payments - partial loss of use of left forearm - worker previously experienced in typing and clerical duties - degree of incapacity - method of calculating weekly payments.


Workers Compensation - incapacity - onus on employer to show availability of suitable alternative employment.


statute - Amendment - whether retrospective - Schedule II Workers Compensation Act.


Appeal on Question of Law - what constitutes question of law
- Workers Compensation Act S. 26.


Error of Law in court below - no power of appeal court to remit - issues unresolved in court below - duty of appeal court to make findings to determine issues.
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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 552 of 1985
 





IN THE MATTER of:
THE WORKERS COMPENSATION
ACT 1949 (as amended)
and

IN THE MATTER of an Appeal from a Determination of the Workers' Compensation Court sitting in Darwin
wherein
GLORIA JOY NADER JONES
was the Applicant and
A.N.Z. EXECUTORS AND TRUSTEES PTY LIMITED
was the Respondent
BETWEEN:

	EXECUTORS AND TRUSTEES PTY LIMITED

Appellant
AND:

GLORIA JOY NADER JONES
Respondent



Coram:	Asche J.


REASONS FOR JUDGMENT
(Delivered the 12th day of August 1986)

These are appeals and cross appeals from a determination of the Workers' Compensation Court given on 13 September 1985
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after a hearing of some three days.	Certain of the findings of the Stipendiary Magistrate were contested but it will be useful to commence with the background of those facts about which there seems to be no dispute.


THE HISTORY


The applicant Mrs Hart (whom I will call "the worker") was born on 6 August 1951 and commenced employment with A.N.Z. Executors and Trustees Pty Ltd (whom I will call "the employer") early in February 1984.		Prior to this employment she had experience with various employers in Australia, South Africa and England; basically as a clerical assistant or bookkeeper.	Early in her working career she had learned to type but she did not need typing experience in the first few years nor was she called upon for such duties.	In 1976, however, she took other employment in which gradually her typing skills were utilized.		From January 1982 she moved from clerical work with an employer in Perth to becoming the secretary to the manager of that employer and that entailed about 50% typing.	In January 1984 she came to Darwin to join her present husband with whom she had been living in a defacto relationship for some time previously.	She married her present husband on 25 May 1985 and she and her child by her previous marriage who is now aged about 7 live with her husband in Darwin.		She says that prior to the events which occurred after she commenced work for the employer, her
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health was excellent.	The date she commenced work is not given precisely and, with respect, I think the learned Stipendiary Magistrate was wrong in saying it was 27th February 1984.	The evidence of the worker which seems to be the only evidence available is that it was early February and this is consistent with her account that her first experience of pain was in mid-March about 6 weeks
after she had commenced employment. 16, 24, 27, 46; and Exhibit 1).
 (Transcript pp. 2, 11,


From 'early' February 1984 to mid April 1984 she worked from 8.30 to 11am each day and from late April until 13 June 1984 she worked from 8.30am to 2.30pm.		During this time she also worked for another company known as Access Computer Consultants.	It appears accepted that the employer remained her primary employer and her services were "leased" to Access.	Nothing therefore turns on the fact that she worked for a separate organisation which, in fact, had its offices in the same premises as the employer and indeed was a sub-lessee of the employer.			No suggestion is made that Access had any responsibility towards her so far as workers' compensation is concerned.		However, some point is made of the fact that her work for Access was, as she puts it, about 100% typing for the first few weeks although that reduced somewhat later on.	She says she spent about 60% of her time with Access, and the other 40% with the employer, and it would seem that as well as typing she was involved in general clerical work.		The first few
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weeks with Access involved a great deal of urgent work in the typing line.	Her hours of work were determined by her duties to her child.

When typing she used an LB.M. memory typewriter with which she had not previously been familiar.	She said that it was a much larger machine than an I.B.M. electric typewriter with which she was familiar, that it had about six keys extra on a panel on the right and about six keys extra on a panel on the left.	She says referring to the extra keys

"Well, they were to do with the memory, setting the memory, going back lines to correct what you have done and so on.	There wasn't a great deal of memory typing plus when I first started there was a lot of typing to do and Iliad never seen one of these things before, so I just used the basic keyboard and it was only later that I had a little more time to find the instruction book and teach myself how to use the memory.	There was no instruction course.	We did ring I.B.M. but they had no one available who knew how to teach someone how to use that typewriter".


She said that the extra keys on the left hand were used constantly and particularly the code key was one she was using a great deal.	She says that the typist's chair could not be adjusted into a comfortable position for her and that typing was not particularly comfortable but she assumed she would get used to it and that it was just different from the way she had been typing before.

After approximately six weeks at this employment and while she was driving home from work she felt what she describes
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as a very sharp pain in her left forearm.	She says that the pain moved to the ring finger of the left hand, that it was very intense.	She says:-

"It felt like when you are playing softball or cricket or something and you catch a ball on the end of your finger.	It was really very sore.	I thought I must have sprained it on something but I just could not remember what I had done to cause that".


She says that the pain continued but she did not see a doctor for some days and kept working because she thought it would just go away.	She continued to type but experienced pain.	She saw a doctor on 17 March.	He prescribed an ointment and some anti-inflammatory medication.	That did not cause any improvement and she saw the doctor again a week later.	He advised four days rest from typing.		She informed the person in charge at her work, and she did in fact have four days without typing although she continued to carry out other duties at work.
Her doctor also referred her to a physiotherapist.	She attended the physiotherapist and received massaging and manipulation on five occasions without any improvement. She returned to her doctor who then referred her to Mr Baddeley who is an orthopaedic surgeon who subsequently gave evidence in the case.	She continued to attend her employment but was experiencing severe pain in the
forearm. Mr Baddeley amongst other things advised that she should avoid any household tasks which were painful and she did this. However, she continued to type. On the advice
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of	Mr Baddeley she finally ceased work with the employer towards the end of  June 1984.	About a month after she ceased work with the employer she resumed work on a casual basis for Access Computer Consultants which is managed  by her husband.	She has continued doing light work there but not typing.

Her situation at the time she gave evidence before the Workers' Compensation Court was that the pain had continued in her left forearm despite some other medical treatment which she had received, she is very restricted in household duties because of the pain she experiences and she cannot now undertake patchworking and dressmaking which were hobbies of hers.	When she drives she finds changing gears painful.	There has been no improvement in her condition.


THE MEDICAL EVIDENCE


The worker was examined by Mr Baddeley an orthopaedic surgeon and Dr Giese both of whom gave evidence.	I shall examine this evidence in greater detail at a later stage. It has considerable importance on two relevant issues namely whether the injury arose out of or in the course of her employment and whether the injury is permanent.	It is fair to say that neither medical witness was completely positive on either issue; which is not surprising considering what Mr Baddeley had to say about her condition:-
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"She falls into a nebulous group which is referred to in the popular press as repetitive use syndrome or repetitive injury syndrome.	No one in the medical fraternity knows what that means except that there is no real strain and that there is no real injury sustained to the arm, and so really the medical profession has no theory of what actually causes it in an organic sense but there is no demonstrable pathology".

It is important to emphasise that in the light of a great deal of evidence which Mr Baddeley gave he is clearly not suggesting by these remarks that the worker was malingering.	Both doctors accepted the reality of the pain and discomfort she was suffering and prescribed various treatments none of which alleviated it.	There was no real attack on the worker's credibility in the witness box and it is plain that the Magistrate accepted her as a witness of truth.	The nearest that the employer came to attacking her credit was to suggest to both doctors that the symptoms might have a psychological basis.	I do not read either doctor as suggesting that that was obviously so and I consider that their acquiescence to the suggestion that the worker have psychological examination was no more than an agreement in cross-examination that that might possibly assist; although Dr Giese was less than enthusiastic about that theory and Mr Baddeley emphasised that "the pain is just as much felt if it is of psychiatric origin or psychological origin as it is if it is of actual pathological origin".
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Both medical witnesses were unsure of the prognosis.	Mr Baddeley felt that for the immediate future there was not a great deal of chance of improvement but that there was "no real reason" why it should not settle down	"over the next 2, 3, 4 years", but if it.did not do so then it was likely to be permanent.

Dr Giese found a positive decrease in grip strength in the left hand and felt that she was suffering from "moderately severe work related repetitive strain injury syndrome in the left wrist and forearm".	He felt that she may improve but that it was unlikely she could get back to "keyboard activity".	He agreed however that he had not seen her since October"l984 and he admitted that it had not been possible to say then whether her condition would improve or deteriorate.

Both medical witnesses agreed that the worker could not and should not do any typing in the condition they had seen her on examination. Both conceded that she could do some light work but not if pain persisted.

The inability of either medical witness to be positive and a certain shifting of emphasis under cross-examination is no criticism of them but merely emphasises the uncertain nature of the condition they were dealing with.	It does, however, demonstrate the importance of a careful reading of their evidence to obtain as complete a picture as possible.
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THE ORIGINAL APPLICATION


On 28 January 1985 the worker applied to the Workers'
Compensation Tribunal that the employer pay


	medical expenses


	weekly compensation pursuant to S. 7 of Workrnens' Compensation Act


	lump sum payment pursuant to S. 10 of the Workrnens' Compensation Act


	redemption of an entitlement to weekly compensation being costs. (sic)
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RESULT OF THE HEARING

The evidence was heard by the learned Stipendiary Magistrate in July 1985 and judgment was delivered on 13 September 1985.	The judgment, however was incomplete.	His Worship found that the worker was entitled to a lump sum of
$40,000-00, arrears of weekly earnings calculated at
$7229-08 and medical expenses of $384-00.		The latter two figures he obtained from a document handed to him by Counsel, not marked as an exhibit but apparently not contested as to the calculations.	I will examine that document at a later stage.	His Worship on that date seems to have considered, at least provisionally, that the worker was entitled to weekly payments (seep. 118)).	But he adjourned that question to 16th October in order, it appears, to work out the rate of weekly payments in accordance with the formula adopted by Kearney J. in  Renata v Watkins (unrep.) 2/7/84 at p.13.	But he did, somewhat generally, indicate that the application of the formula might result in no order for weekly payments
(p.118).	I assume that he had in mind an argument, to which I will refer in greater detail later, that if it could be established that the worker could receive an income, greater than her normal weekly earnings at the time of the injury she would not be entitled to weekly payments.

·On 13 September His Worship also adjourned the question of redemption of weekly payments to 30 December.
11

On 16 October and without, it appears, hearing further argument, the Magistrate refused the application for weekly payments.	The only note of the Magistrate's reasons is that which appears on the file:-

"Weekly payments are not available to applicant in  this case am satisfied that applicant cannot be brought within terms of the proviso (2nd Schedule) so I refuse to make order, reiterated to Mr Southwell decision made earlier (re 13.09.85 from notes) (see transcript).

=
Applicant entitled to 80%, $50,000-00 = Arrears of weekly earnings	= and medical expenses
 $40,000-00
$7,229-08
$384-00
Question of redemption of weekly payments adjourned to
30.12.85.	In view of present day's decision leave that adjourned date as is."


On 30 December 1985 the following note appears on the file:-

"Transcript of Reasons for Judgement - adjourned sine die.	Await decision of Supreme Court."

THE CERTIFICATES OF AWARD
On the file there are two certificates both headed "Certificate of Award of Workers' Compensation".	Both were issued by the Registrar of the Workers Compensation Court on 22 October.	The first certificate records the date of the award as being 13 September 1985 and then sets out the following:-


Abstract of Award
	Applicant awarded lump sum compensation of

$40,000-00 being 80% of $50,000-00.
\	I••
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	Applicant awarded arrears of weekly earnings in the sum of $7229-08.


	Applicant awarded medical expenses in the sum of

$384-00.

	Question of redemption of weekly payments is adjourned to 30 December 1985.



The second ce tificate records the date of the award as 16 October 1985 and then this appears:-


"Abstract of Award
1.	Application for weekly payments is refused."



THE MAGISTRATE'S REASONS


In delivering his judgment the Magistrate after reviewing the evidence, said:-

"Both Doctor Giese, and more so Mr Baddeley, cannot rule out that this condition will not reverse itself, but they are - and the medical evidence does not reveal anything of a particular (inaudible) nature as to its cause and so they are unable to assist in saying when and if such an incapacity and disability would reverse itself.

I accept, and I'm satisfied from the total evidence given by doctors, by the woman herself and by her husband, that she does suffer the pain; that it is debilitating and that she does suffer, and is suffering, from that pain, and that despite the subjective nature of the description, I'm satisfied that, from whatever cause, it is a cause which produces a debilitating effect and it is referable to the employment with the respondents.

That being so, I am satisfied that the applicant is incapacitated to the required extent at the date, and to this date, to make her able to claim her lump sum of 80 percent of $50,000-00.
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That brings me to the next question and that is the question of medical expenses and those medical expenses as detailed in the statement of claim, without argument, those medical expenses which she is entitled to.

The weekly compensation to which she claims, finding as I do the percentage of incapacity, I find that the weekly compensation, past weekly compensation, is as set out in the schedule as supplied by the applicant which both respondent and applicant have a copy and which gives the total past payment to be $7229-08.

The final matter which I come to which is the request for redemption of an entitlement to weekly compensation.	I have come to the conclusion, on the medical evidence, that I cannot order redemption of the weekly compensation entitlement, but would adjourn the question of that weekly compensation redemption until Monday, 30 December 1985; and that raises, Mr Alderman, the question of whether weekly payments and what amount should I order.	Do you have a calculation of the weekly payment?"
(Then followed some discussion with counsel).



THE APPEALS

The employer by Notice of Motion dated 30 September 1985 appealed against all the orders which are set out in the Certificate of Award relating to the award of September 13th, 1985.	That Notice of Motion was amended on 25 March 1986 pursuant to the Order of Nader J. made on 28 November 1985.

For her part the worker by Notice of Motion dated 4 March 1986 and by the amended Notice, pursuant to leave given by me and which appears on the file, appealed from the order appearing in the Certificate of Award relating to the award of 16 October 1985 when the application for weekly payments was refused.

THE NATURE OF THE APPEALS
The Workmens Compensation Act (now the
Workers' Compensation Act) was amended by Act 47 of 1984. This Act came into operation on 11 September 1985 (see Government Gazette of that date).	Amongst other things the amendments effected a change in the method of appeal.
Before the amendment S. 26 provided that "Any party ....
may appeal .... on a question of law or fact or both to the Supreme Court".	The amended Section now reads as follows:-
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(1)		Where the Court makes a determination under this Act a party to the proceeding may appeal against the determination on a question of law to the Supreme Court within the time and in the manner prescribed by the Rules of the Supreme Court. 11	·


The word "appeal" is capable of different meanings.	In Victorian Stevedoring & General Contracting Co Pty Ltd & Meakes v Dignan (1931) 46 C.L.R. 73 at 85, their Honours Gavan Duffy C.J. and Starke J., say:-

" 'Appeal' is used in more senses than one; it is a process which may (1) subject the whole matter for rehearing; (2) a question of law only for review; (3) the facts as well as the law for review - that is, whether the order of the tribunal from which the appeal is brought is right on the materials it had before it."


However, the expression "rehearing" is itself capable of different interpretations because it may be a complete rehearing of the case in the sense that the parties commence afresh and call witnesses and present evidence (even witnesses and evidence not called or adduced in the Court below) and the Court adjudicates on that evidence; or a rehearing on the transcript of the evidence taken at the trial.	The former example may conveniently be described as a "hearing de novo".	See, for instance, the observations of Lush J. in R v Pilgrim (1870) L.R. 6 Q.B. 89 at 85, speaking of appeals to the Court of Sessions.	The latter form of rehearing is described by their Honours Gibbs, Jacobs and Murphy of the High Court in Warren v Coombs
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(1979) 23 A.L.R. 405 at 411, (speaking of the N.S.W. Court of Appeal)


"We are concerned, of course, with an appellate tribunal to which there is an appeal by way of  rehearing (Supreme Court Act 1970 as amended (NSW) s 75A(5)) and which has the powers and duties of the  court from which the appeal is brought, including those of drawing inferences and making findings of fact (s 75A(6)(b)).	In other words the Court of Appeal is in the same position as the Court of Appeal in England and the Full Courts of the Supreme Courts of the other States.	The appeal, although by way of rehearing, is conducted  on the transcript of the evidence taken at the trial, and the witnesses are not called to give their evidence afresh, but the appeal is a general appeal and is not limited, for example, to questions of law."



See Davern v Messel (1983) 45 A.L.R. 667.	It was held in Traut v Faustmann Bros. Pty Ltd (1983) 48 A.L.R. 313 that the provisions of S. 26 as they were before the amendment, constituted  an appeal by way of a hearing de novo.	In Traut & Faustmann Jenkinson J. at page 331, speaking of a hearing de novo said:-

"Upon that hearing de novo it will in my opinion, be for the Supreme Court to pronounce  anew on the rights of the parties as disclosed by evidence which the parties choose to adduce and which is admissible on the trial of an issue joined in an original curial proceeding: see Dare v Dietrich (1979) 26 A.L.R. 18 at 33; Krew v FC of T (1971) A.T.C. 4213 at 4216;
Rowdell Pty Ltd v FC of T (1963) 111 C.L.R. 106 at 119;
McCormack v FC of T (1977) 17 A.L.R. 73 at 75; (1979)
143 C.L.R. 284."


·It does appear, however, that, before the amendment, and although parties had a right on a hearing de novo to call
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all the evidence again and, indeed, further evidence if they so desired, a practice had grown up of tendering the transcript or some parts of it in the court below as the whole or part of the evidence on appeal.	However, as Jenkinson J. points out, this did not change the fact that it was a hearing de novo and the Judge on appeal had to come to his own conclusions on the facts and the law.
Nevertheless it would seem one important restriction remained.	If a judge hearing an appeal de novo proceeded on transcript rather than hearing witnesses then on questions of credibility he would normally defer to the views of the original tribunal.	(See
Uranerz (Aust) Pty Ltd v Hale (1980) 30 A.L.R. 193).


The amendment does away with a hearing de novo and confines any appeal to a "question of law".	But the borderline between questions of law and questions of fact is notoriously difficult to delineate.		(See the useful discussion of the case-law in Hill & Bingeman - Principles of Workers Compensation - 1981 Edition - at pp. 185-192).
These difficulties have prompted the somewhat cynical observation of Scrutton L.J. in Currie v Commissioners of Inland Revenue (1921) 2 K.B. 332 at 339 that, "there has been a very strong tendency arising from the infirmities of human nature, in a Judge to say, if he agrees with the decision of the Commissioners, that the question is one of fact, and if he disagrees with them that it is one of law, in order that he may express his own opinion the opposite way".
17

I hope I am not exhibiting those infirmities of which His Lordship speaks when I conclude, and for the reasons I will now give, that these appeals lie well within the boundaries of the expression ''question of law".



The submissions made on behalf of the employer can be summarised as:-

	That the Magistrate failed properly or at all to direct his mind to the test as to whether the injury of which the worker complains arose out of or in the course of her employment.	As a corollary to this the employer submits that if it could be said that any test was applied it was not a test which encompassed the question which had to be asked and answered.


	That when the correct test is applied it can be demonstrated that there was no evidence upon which a finding could be made that the injury arose out of or in the course of the worker's employment with the employer.


	That the Magistrate failed properly or at all to direct his mind to the proper application of S. 10(6)(b) to the facts of this case.
	That there was no evidence upon which the Magistrate could find that the worker had sustained a permanent loss of the efficient use of her left arm so as to bring the matter within S.

10 of the Act and more particularly within S.10(6)(b) to warrant the lump sum order.


All these questions are in my view plainly questions of law.

The first amounts to an allegation that there was a misdirection of law, a failure to apply correct
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principles.	If authority be needed to establish that this is a question of law it is sufficient to cite the remarks of Lord Atkinson in J.	& P. Hutchinson v McKinnon (1916) 1
A.C. 471 speaking of a finding that a worker was injured in an accident arising out of or in the course of the employment:


"that judgment was, in my view, a decision on a matter of law - not in any sense a finding of fact, or an inference of fact drawn from previously established facts.	It involves the construction of the statute for the determination of its meaning.	Until that is ascertained, it is impossible to decide whether the facts proved bring the case within it, or the  contrary".


As to the second, this involves determining whether the facts found come within the ambit of the phrase "arising out of or in the course of employment".	In
Farmer v Cotton Trustees (1915) A.C. 922 at 932 Lord Parker, while acknowledging the difficulty of distinguishing between questions of fact and questions of law went on to say,

"Where all the material facts are fully found and the only question is whether the facts are such as to bring the case within the provisions properly construed of some statutory enactment, the question is one of law only".


I should add to that however that the principle would in my
·view still apply if the Court below omitted to make certain findings relevant to determining whether the injury arose
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out of or in the course of employment, but there could be found in the evidence sufficient material to determine the findings that should have been made.	The question whether the facts so found or thus established were such as to bring the case within the provisions of the statute would still be a question of law.

The third submission is a question of law for the reasons already given for the first.

The fourth submission amounts to determining whether there was any evidence to support a finding of fact and that has been acknowledged as a question of law.	Doggett v Waterloo Taxi Cab Company Ltd	(1910) 2 K.B. 336; Smith v General Motor Cab Co. Ltd (1911) A.C. 188.

Incidental to that question however is another, namely whether the facts could support a finding that the loss suffered by the worker was "permanent" in the context of S. 10(6)(b).

"The question of what is the meaning of an ordinary English word or phrase as used in the statute is one of fact not of law ... to be resolved by the relevant tribunal itself by considering the work in its context with the assistance of dictionaries and other books and not by expert evidence" (Jordan C.J. in	The Australian Gas Light
Co. v The Valuer-General (1940) 40 S.R. 126 at 137.
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However in that case the learned Chief Justice goes on to say at p. 138:-


"Thus, if the facts inferred by the tribunal from the evidence before it are necessarily within the description of a word or phrase in a statute or necessarily outsidP that description, a contrary decision is wrong in law.	If, however, the facts so inferred are capable of being within or without the description, according to the relative significance attached to them, a decision either way by a tribunal of fact cannot be disturbed by a superior court which can determine only questions of law".


See also Lombardo v Federal Commissioner of Taxation (1979) 40 F.L.R. 208.

It follows in this appeal, that if the Magistrate examined the meaning of the word "permanent" in the context of s.
10(6)(b) and came to the conclusion that it applied to the facts before him the appellant employer would not succeed on this ground if the facts could support that description.	But it is the contention of the employer that the Magistrate never reached the stage of embarking upon that exercise.

It might be appropriate here to deal with the objections which Mr Pauling, who appears for the worker, has taken to the grounds of the appeal.	The grounds set out in the employer's Notice of Motion are not in the terms that I
·have summarised here, and Mr Pauling submits in their original terms they fail in limine in so far as they
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disclose no proper grounds.	It is sufficient to say that while these grounds of the employer's Notice of Motion  might have been more elegantly or specifically worded I am prepared to accept that they sufficiently comprehend the submissions made in the course of argument, albeit they are somewhat more generally worded that they should be.
Furthermore I do not accept that the legal advisers of the worker have been prejudiced in any way by these matters, although they may have had a case for further and better particulars had they insisted on that course.

Turning to the appeal by the worker, that in substance submits that the Court failed to apply the proper principles to the calculation of weekly payments having found the worker was incapacitated for work; failed to award a redemption of weekly payments, having found that she had suffered a permanent percentage loss of the use of her arm and had a continuing incapacity for work; and erred in adjourning the hearing of the application for redemption.	The first two of these questions are in my view clearly questions of law since they depend on the application of the Act to such facts as may be found and the submission is that on such facts the Magistrate misdirected himself on the law.	Edwards v Bairstow (1956)
A.C. 14 and particularly at p. 29 (per Viscount Simonds); pp. 34-35 (per Lord Radcliffe).	Assuming that the third question in effect alleges the exercise of judicial discretion on wrong principles that becomes a question of
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law.	Dick v Piller (1943) 1 All E.R. 627: Priddle v Fisher (1968) 3 All E.R. 506: R v Kelly (1985) 75 F.L.R. 411.
However I note that this ground was not argued before me  and it seems that little turns on it since, whether I am in agreement or not with the Magistrate's findings, and provided a right to redemption arises out of the result of this appeal, that question should return to the Court below as a separate matter because it was adjourned and not decided, and the appeal before me is not whether the Magistrate should or should not have redeemed weekly payments but whether he should have adjourned that
question.	In those circumstances, and bearing in mind the
wide area of discretion allowed to the Court below on a question of adjournment (see the cases cited above) I am not persuaded that His Warship's discretion miscarried on this issue.	In any event the worker might wish to give further consideration to a claim for redemption in view of the result of this appeal.



I proceed therefore to deal with the submissions.



THE SUBMISSIONS OF THE APPELLANT/EMPLOYER


	The Determination under S. 7



The first of the submissions of Mr Riley for the employer is that the Magistrate proceeded upon a wrong principle or
I	'	V
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at least cannot be shown to have properly directed himself as to the right principle to be applied in determining whether the employer became liable to pay compensation.	In this I think that Mr Riley is plainly right.	All that the Magistrate said was that he was "satisfied that the worker had suffered and was still suffering from pain and despite the subjective nature of the discussion I am satisfied, that from whatever cause, it is a case which produces a debilitating effect and it is referable to the employment of the respondent".	(emphasis mine).

Now the test for liability is well known and	learly set out in S. 7(1) of the Act which reads, so far as is relevant; 11 If 'personal injury by accident arising out of or in the course of his employment by his employer is caused
to a workman, his employer shall ... be liable to pay....
compensation."		Whether or not the injury arose out of or in the course of employment is a fundamental question and treated as such in countless cases on workers compensation.	(See generally Hill & Bingeman Chapters 4 and 5).	To stray from such well-trodden paths is to get lost in a wilderness of uncertainty.

Of course it may be that by his use of the expression "referable to the employment of the respondent" the Magistrate was using a form of short hand to encapsulate that question.	But, as Mr Riley points out, the word "referable" can be taken to mean many other things which
.	'
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may or may not coincide with the expression "arising out of or in the course of employment".	It may involve a very minor connection with employment.		It could mean that it was aggravated by the employment, it could mean that it was co-incidental to the employment.	It could mean that the injury had some loose connection with the employment as well as with other causes.	It could mean no more than referable in point of time i.e, that the injury occurred between the dates when the worker was employed by the employer.	Furthermore, in the light of the concept of "arising out of or in the course of employment," the expression "from whatever cause" seems at least in part contradictory.

It might have been different if the word "referable" had been specifically discussed and defined in the judgment; or, perhaps, if the context indicated that the Court was properly directing its mind to the time-honoured phraseology of S. 7(1).	But nothing of that nature appears here.	One is left with an unadorned adjective.	In these circumstances it does not appear with any comfortable degree of assurance that the Magistrate properly instructed himself as to the law.


	The Determination of S. 10(6)(b)



Then Mr Riley submits that it has not been shown that the worker sustained a permanent loss of the efficient use of
. '
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her left arm (S. 10(6)(b).	Again, if I may say so with respect the Magistrate did not make a very specific  finding.	He said, "I am satisfied that the applicant is incapacitated to the required extent at that date and to this date to make her	able to claim her lump sum of 50% of
$80,000-00" (Emphasis mine).	It is true that, after he had delivered his judgment and in discussion with Counsel he was a little more exact.	He said "It is clear from	my decision that what I am saying is that she is 100% unable to perform her duties as a typist	80% of $50,000-00 so that she is partly incapacitated, i.e., a part of her arm is 100% incapacitated."

It appears to'me that His Worship had to determine whether the injury to the worker came within S.10(6) so that it was either (a) the permanent loss of the use of the left arm below the elbow or (b) the permanent loss of the efficient use of the left arm below the elbow for the purposes of her employment at the date of the injury.

Before me both Counsel have argued the matter on the basis that the relevant question must be the second and I agree.

(I should add that I am satisfied that as a matter of statutory interpretation the word "and" which separates subsection (6)(a) from subsection (6)(b) must be construed as "or".	Alternatively one may adopt Mr Pauling's suggestion that the only way to make sense of the use of
' .


26

the word "and" in this context, is to note the word
II·includ"e	atth
 
e commencement of subsection (6); and,

therefore, where "and" occurs as dividing (a) and (b), to construe it as meaning, "and it also includes".	Otherwise, to treat "and" here as conjunctive would be to render subsections (a) and (b) meaningless or pleonastic).

The learned Stipendiary Magistrate did not in his judgrnent say more than that he was satisfied that the worker was "incapacitated to the required extent".	He seems to have based that finding on his observations already quoted to the effect that the worker does suffer the pain and that it is debilitating or was a case which produced a debilitating effect and was "referable" to the employment.	He then commenced his next sentence with the words "that being so" and goes on to say that he is satisfied that the applicant is incapacitated "to the required extent".	One cannot, with respect, draw from these observations the conclusion that His Worship had posed to himself the question whether the worker had sustained the permanent loss of the efficient use of the lower part of her left arm in and for the purposes of her employment at the date of the injury; and answered that question in favour of the worker.	The word "debilitating" is not in my view similar to "permanent".	The Macquarie Dictionary definition of "debilitate" is "to make weak or feeble".
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Furthermore, having stated that both Doctors could not rule out that the condition would not reverse itself, the Magistrate, it seems, was placed in great difficulty if he were then to find that the loss of the efficient use of the arm was permanent.	It does not appear that he examined and accepted any other evidence to contradict what he himself had accepted as the conclusion to be drawn from the medical
evidence, or given reasons to indicate why he differed from that conclusion.


I must find that his Worship did not properly instruct himself on this issue and therefore erred in law; and indeed made no specifically ascertainable finding on the application of S. 10(6)(b) to the facts in this case.


What follows on the Employer's Appeal


Having determined, as I have, that there was an error of law on two issues namely whether the injury arose out of or in the course of employment, and whether the injury resulted in the permanent loss of the efficient use of the lower part of the left arm in and for the purposes of the worker's employment at the date of injury, the next question is whether acting as a Judge on appeal, I am entitled to make appropriate findings on the evidence or whether the matter should go back for retrial.	The latter question resolves itself because s. 26(2) does not provide any power in the Appeal Court to refer a matter back for
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retrial.		It merely provides that the Supreme Court "shall decide the matter of the appeal and may either dismiss the appeal or reverse or vary the determination appealed against and may make such order as to the costs of the appeal or the proceedings·before the Tribunal or both as it thinks fit".	(c.f. S. 55(2)(e) of the Supreme Court Act where the power to refer a case for retrial is expressly given).	(And see, Barbaro v Leighton (1979) 23 A.L.R.
25).	So, inevitably, in order to resolve issues which must
be resolved if an error of law is established on those issues the Appeal Court must proceed to a rehearing on the transcript and come to its own conclusions.	In doing this the appeal court will normally accept findings of fact made on disputed evidence in the Court below particularly when those findings depend upon assessment of credibility (see Lovell v Lovell (1950) 81 C.L.R. 513 per Kitto J. at
532-33); unless, of course, there appears to be no evidence or insufficient evidence to support the finding of fact. (Queensland Mines Ltd v Hudson (1978) 52 A.L.J.R. 399 at 401).	And an appeal court is in as good a situation as the Court below to draw appropriate inferences from admitted or established facts.	See Warren v Coombs (1979) 142 C.L.R.
531.	If such findings as are made appear uncertain, and provided an error of law is established, then it appears from S. 26 that the appeal court must, in determining whether to dismiss reverse or vary the decision appealed from, make its own investigation of the facts.	In the absence of the power to remit for rehearing a final result
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must in justice to the parties be achieved at the appellate level.

To the extent that credibility is relevant it is clear that the Magistrate accepted the worker as a witness of truth.
Otherwise, however, the findings of fact are sufficiently ambiguous to leave me in no embarrassment in making my own.
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DID THE INJURY ARISE OUT OF OR IN THE COURSE OF EMPLOYMENT?

I turn therefore to the first question, namely, whether the injury arose out of or in.the course of the worker's employment with the employer.		On that aspect I consider that the worker satisfies the onus of proof cast upon her  on the balance of probabilities.	There is evidence that her work involved typing both with her employer and with Access Computer Consultants for whom she worked under the direction of the employer.		There is evidence that, although she had experience in typing, she was presented with a different type of machine from the type to which she was normally accustomed.			There is evidence also that she was expected to do urgent typing.		It is uncontradicted that her injury occurred about six weeks after she had commenced employment with the employer.	Her evidence is that the first occurrence of the pain was when she was driving home from work, but it is significant that she indicates that before that occurrence her hand used to get tired.	She says that thereafter she continued working for some days, including typing, but the pain continued.		She says "it came and went.		It was mainly there".	Thereafter it appears that despite her consulting doctors and having treatment, the pain has persisted.			She says that many household tasks are painful.		She is unable to continue with her hobbies of patch working and dressmaking.	She has difficulty in driving.	She cannot type.		She has no significant past medical history.
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Mr Baddeley was asked whether the history which he obtained of six weeks of unaccustomed prolonged typing could have brought on the symptoms of which she complained and was this consistent with her complaints.	He agreed that it was.	In cross examination it is true that he said he had
•
not been given her description of the pain as first occurring when driving, and being similar to a cricket ball hitting the end of one's fingers.	"That certainly makes it less likely that it has come on as a gradual strain or a muscle over use11


He	did, however, say that this sort of muscle ache can be relatively sudden in onset.	He said that from the account that had been given to him there was a very strong relationship between having been typing and the development of the forearm pain and he said that he had no reason to believe that that was not the case.	He had some reservations because when what he referred to as the "noxious stimulus", by which I take him to mean the typing, had been removed, he considered the problem should have improved and did not.	This question was put to him, "So that it may be the case that the pain arose out of the circumstances of her employment; on the other hand it may not.	You simply do not know?	Answer: "The fact  that  it has continued with rest makes it less likely."	Question: "So the greater probability is that there is some other cause?"	Answer: "I could not really talk about probabilities and possibilities.	There seems to me from
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the history given to me, a very strong causal relationship between the onset of her symptoms and her history of having been doing unaccustomed work, and that is something you often see.	The reason I cannot be adamant, as I have said in this report, is that it has not followed the normal course which you would expect from removal of that cause.
It may be that it came on during that time co-incidental as well".	Question: "So	that, given the history that you were then given, you had some doubt as to whether or not it was related to work?		Not in the initial stages.
Question: Yes, but later on when it didn't improve, when she stopped work? --- Yes.	Question: "Given the additional information that the pain was of sudden onset and whilst driving a motor vehicle, do you have great doubt that the employment was the cause of the problem? --- Yes, I think it began while she was doing something completely different and with that sudden onset, Yes, that raises further significant doubts about it."

The evidence I have set out above is the closest that Mr Baddeley comes to denying that the condition of the worker was caused by her employment.		However, as can be seen, he does not expressly deny that it was so caused and in a later passage he sums it up in this way when asked again whether he could express an opinion as to whether it arose out of her employment.	He said "I cannot really say that it is more likely than not.	I think there is still a significant possibility that her employment - that typing
'
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has produced forearm pain which for some reason unknown to the medical profession fails to recover.	I apologise for the inability to be more specific and more precise".

Now it is really on Mr Baddeley's evidence that Mr Riley relies as establishing that the injury did not arise out of the employment; or, to be more accurate and do more justice to Mr Riley's submission, that the worker has not discharged the onus upon her of showing that the injury arose out of or in the course of her employment.	In my view, however, Mr Baddeley's evidence must be looked at in the light of the worker's own evidence and on the reasonable probabilities, though keeping in mind Mr Baddeley's range of opinion from "a significant possibility" to "significant doubts".	There is evidence from the worker, whose credit is no way destroyed, that she had no symptoms before of this nature.		She then commences employment in which she is introduced to a typing instrument unfamiliar to her and she is asked to do a great deal of typing on an urgent basis.	A few weeks later she experiences pain in her forearm which has continued.	No other cause is established.	No explanation is put forth to suggest that the pain arose from any other source except, and perhaps faintly, to suggest a psychological source (which in itself might be connected with the employment if it were demonstrated).	Mr Baddeley may on one version of his evidence not go beyond possibility in a medical sense but the background for a fact finding tribunal is to add
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the worker's account to that medical possibility which on the whole of the evidence here converts it to a probability.		However, even if it may be said to be unproven {which I do not accept) that the injury "arose out of" the employment, it seems to me sufficiently established on the balance of probabilities that there was an injury by accident sustained by the worker "in the course of her employment".		An "accident" occurred.	The worker sustained an injury.	It occurred after unaccustomed heavy typing.
It is reasonable to assume as a matter of commonsense and reasonable inference that it arose out of or in the course of employment.	I am not impressed by the significance which is given to the fact that the worker first felt the pain when she 'was driving a motor car.	Even to a layman it must be understandable that pain arising from some accident or series of incidents is not always immediately felt and can manifest itself some time after the event.	There is no suggestion in the transcript that anything the worker did while driving the car caused the pain, and her own evidence (which I emphasize seems to have been accepted) does not suggest that she was doing anything abnormal in her driving.

To all this one may add that in re-examination Mr Baddeley said "There is no history of any specific injury to her whilst in the car from what I gather; therefore I think it is still possible that the fact that it came on in the car
- it is still possible that it was related to her
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employment, to the repetitive typing which she had been doing previously although it would be an unusual presentation but not impossible".

The evidence of Dr Giese is also significant.	It commences with his report which is Exhibit l in which he sets out her
history and makes a significant examination which discovers that there is a demonstrable decrease in grip strength in the left hand.	His diagnosis is "moderately severe repetitive strain injury syndrome with associated tenosynovitis in the left wrist and left forearm
extensor."		He comments, "It is possible that this disease could be entirely related to her short period of employment".		He made the point that with a condition such as repetitive strain injury syndrome the condition could be underlying for some time before the symptoms came to the fore.	At page 76 he was asked"...... it was immediately linked with the typing wasn't it, by you or by her?"  Answer: "I took her work history and assumed that it could be as a result of the typing which is why I went to look at the typewriter to see whether it was consistent with that particular machine".	He said it was possible that the condition could start with a sudden sharp pain whilst driving.	He said that he did not find it surprising that when the typing ceased the pain did not.	He was asked these questions after mention about the decrease in grip strength.		Question: "That is the only objective sign you found and your conclusion back then was that it was only
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possible that the disease could be entirely related to her short period of employment with A.N.Z. - that was your
conclusion?"	Answer:
possibility?"	Answer:
 "Yes".	Question:
"Yes".
 "It was a



The fact that Dr Giese speaks in terms of possibilities and not positive causation does not, to my mind, mean that his evidence does not support the worker's case.	His evidence must be looked at as a whole and, to my mind it lends significant support to her case.

The situation is of the onset of pain after a prolonged and unusual period of typing with no other cause suggested.	On the balance of probabilities and on the whole of the evidence I am satisfied that the injury arose both out of or in the course of employment.	If it were necessary to emphasize one or the other of what are now alternatives in
S. 7 I would conclude that the evidence is at its strongest for the latter.


PERMANENT LOSS


The onus is on the worker to establish an entitlement to lump sum compensation by showing that she has sustained "the permanent loss of the efficient use" of her left forearm.	S. 10(6)(b).	The Magistrate himself observed that the two medical witnesses could not rule out that this condition will not reverse itself.	If that was the state
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of the evidence it would seem difficult to establish that the loss was "permanent" unless the Doctors had forecast a time very far in the future upon which the condition could reverse itself.	But this is not what they said.	Mr Baddeley said:-


"Certainly for the immediate future I think that there is not a great deal of chance of improvement but in the long term, talking of over the next 2, 3, 4 years, there is no real reason why it should not settle".


However, he seemed to be somewhat troubled about giving any prediction and he said, in the same passage:-


"Therefore predictions are difficult but there is no real reason why this problem should not settle in the long term, although that must remain to be seen".


He ventured the opinion that if it did not settle within the 2, 3, 4 years he had mentioned:-

"I think it is more likely then to be permanent.	It would probably be permanent."


At page 32-33 he said:-


"I would expect that the problem would settle and  there is no good reason why it should not.	Looking at it in an individual case, nobody who continues with pain for over a year, if that is true pain - then it is less likely to improve than if it were of short duration.	I still feel as I said before that there will be significant improvement, probably over a period of a number of years."
38

At page 34 he said:-


"It is felt that it (i.e., the condition) is reversible in the majority of cases".


Dr Giese felt that her chances of returning to typing were very limited.	See page 71.	At page 75 he was asked

Question: "The condition is reversible?


Answer:	Once again it is subject to conjecture - most of the cases found in the early stages are reversible with intensive physiotherapy exercises and the rest; but there are documented cases of people not getting that degree of reversibility."


At page 78 he said that it was a very indefinite disease.  On the same page he said that if the pain remained at the present level she should not work.	At page 79 appears this evidence:-

Question:	"You mentioned to my learned friend Mr Curnow that she should not work for the moment and I think you talk in terms of 2 or 3 years?

Answer:	It may be years.


Question:	It may be years?
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Answer:	She may improve, yes, she may get back to normal work but it is unlikely she will get back to keyboard activity.

Question:	"So at this point in time it is not possible to say just where this injury is going to lead?

Answer: "While not having examined her recently I do not know exactly at this stage. At that stage in October it would be very difficult, yes."

Question:	The assessment you made in October 1984 which was some eight months ago was that it was not then possible to say whether her condition would improve or deteriorate.

Answer:	Yes.


Question:	As at today on the information now available to you it is still not possible to say whether she will improve or deteriorate.

Answer:	It would appear so, yes.


Question:	She may well - it is possible at least that she will improve where she could return to keyboard activity.

Answer:	Well, yes it is possible.
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Question:	Possible, but perhaps, not likely?


Answer:	Very unlikely at this stage, yes.


Question:	It is possible that she could return to active full time employment.

Answer:	It is certainly possible, yes.


On this sort of evidence it could not in my view be said that the worker had at the time of the hearing sustained the permanent loss of the efficient use of the left arm in and for the purposes of her employment at the date of the injury.	The Macquarie Dictionary gives the definition of "permanent" as "lasting or intended to last indefinitely", "remaining unchanged", "not temporary", "enduring", "abiding".

It seems to me that the evidence at this stage can go no further than that the disability may be permanent.		Both Doctors stress the uncertainty of the complaint.	There is some difference between them in that Mr Baddeley seems more optimistic than Dr Giese.	His evidence can be summarized that somewhere in the next three years there should be significant improvement, whereas Dr Giese is more inclined to think that it may take somewhat longer (see page 79),  and he does consider that it is unlikely that she will get back to keyboard activity.		Making due allowance for the
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remarks of du Parcq L.J. in

Henrickson v Grafton Hotel Limited (1942) 1 All E.R. 678 at 684 that 11    'permanent' is indeed a relative term, and is not synonymous with 'everlasting' "	it still could not be said at this stage and on.the evidence that this condition is "permanent".


In Rolfe v Metropolitan Meat Industry Board (1958) W.C.R.
135 at 138 Wall J. adopted the S.O.E.D. meaning of "permanent" as "Lasting or designed to last indefinitely without change: enduring: persistent: opposite to temporary".	He commented:-

"It will l:ie seen that this meaning falls short of the notion of a perpetual state of affairs; and that, whilst what is permanent may continue for all time, it need not necessarily do so".


Stanley J.	in Cowles v Tropicana Fruit Juices (1974) 41
	1416 at 1419 said:-



"However, permanent does not necessarily mean a state of affairs that will continue for all time but rather an enduring or persistent condition as opposed to a temporary condition".


Accepting that approach as somewhat more to the advantage of the worker it still cannot be said that at this stage the condition of the worker has been shown to be "enduring" or' "persistent" as opposed to temporary save in the sense that it has endured or persisted up to the date of the
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hearing.	The difficulty is that in the present case the condition cannot yet be said to be "not temporary", albeit it is a temporary condition which may still last for some time.	Both doctors emphasise the uncertainty of prediction
for the future.	I consider that at least what the worker
needs to establish on the evidence and on the balance of probabilities is that her condition will not appreciably improve for a substantial time.	What is a substantial time might vary in individual cases according to various factors about which it would be unwise to be exhaustive but which could include the age of the worker, the nature of the injury and the future employment prospects of a particular trade or area of expertise.	Within the usual connotation of the word "permanent" however I would not be disposed to regard 3 - 4 years as a substantial time particularly if within that period there could be said to be reasonable prospects of recovery.	The evidence is not that she will not recover within that period but rather that after that period there will be greater certainty of prediction; and meanwhile there is at least as much likelihood of recovery as not.

The most that can be said in support of the worker's contention is that within 3 years there is a real likelihood that the injury will have become permanent.
This however, is a very different thing to saying that the injury is now permanent.	In my view that cannot be said to be the present state of the evidence.
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It is interesting in this context to note that in Cowles v Tropicana Fruit Juices (supra) the medical
evidence was far more positive and to the effect that the condition of the worker's arm could not improve.


THE CROSS-APPEAL


The worker has herself appealed from the decision of the Court below refusing future weekly payments.	This was not part of His Worship's judgment given on 13 September 1985; and indeed it seems that at that stage His Worship was of the view that the worker was entitled to weekly payments; and he had a somewhat inconclusive discussion as to the amount of weeKly payments he should order up until 30 December 1985.	He adjourned that question to 16 October. On that date he seems merely to have handed down some very short reasons.	Certainly no transcript is available and both Counsel have proceeded on the basis of the Magistrate's note which appears on the file and which reads:-

"Mr Southwell for applicant.	Weekly payments are not available to applicant in this case as am satisfied that applicant cannot be brought within terms of provision (2nd schedule) so refuse to make orders.
Re-iterated to Mr. Southwell decision made earlier (ie., 13.09.85 from notes).	(See transcript).
Applicant entitled to 80%	50,000 =  40,000-00.	Arrears of weekly earnings $7229-08.	And medical expenses
$384-00.	Question of redemption of weekly payments adjourned to 30/12/85.	In view of present days decision leave that date as it is."
.
; .
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THE AMENDMENTS TO SCHEDULE II

The Workers' Compensation Act was significantly amended by Act No. 47 of 1984 which came into force on 11 September 1985 (see Government Gazette of that date).	The first part of His Warship's judgment was given on 13 September 1985 but the finding in respect of weekly payments was not given until 16 October.	I have set out the terms of the Magistrate's notes for 16 October and I must comment, with respect, that I find the notes somewhat delphic.	It seems
that His Worship may have taken the view that the amendment
applied, and that if the amendment applied the worker would not be entitled to weekly payments because the calculations to obtain those payments would give her no entitlement.
That finding in turn would depend on the view the Magistrate took as to what capacity the worker had to earn income after the injury and indeed on one view of the evidence (which is the view put forward by the employer) she would not be entitled to weekly payments either before or after the amendment.	Unfortunately His Worship has not set out the basis of his finding on this aspect.	In any event it becomes necessary to consider whether the amendment to the Act which came into force on 11 September applied on 13 September.
The amendment itself is to paragraph lB of Schedule II of the Act. Immediately before the amendment that section read as follows:-
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"(lB) Where the workman is partially incapacitated for work by the injury, the amount of compensation is -

	in respect of a week, being one of the first 26 weeks of the period of incapacity, or of the aggregate of the periods of incapacity - the amount, if any, by which the amount that he is earning, or is able to earn in some suitable employment or business, is less than the workman's normal weekly earnings; and


	in respect of a period, being a period after the expiration of the 26 weeks referred to in

sub-paragraph (a) -

	the amount, if any, per week by which the weekly amount that he is earning, or is able to earn in some suitable employment or business is less than the amount per week that would be payable to him under paragraph (lA)(b)(i) if he had been totally incapacitated; or


	the amount, if any, per week by which the weekly amount that he is earning, or is able to earn in some suitable employment or business, is less than the workman's normal weekly earnings,


whichever is the greater, but so that the amount payable does not exceed the proportion of the amount that would have been payable to the workman under paragraph (lA)(b)(i) had he been totally incapacitated for work that his loss of capacity to work bears to what would have been his full capacity to work had he not been injured". (underlining added).


The amendment substitutes the expression, "whichever is the lesser" for the expression, "whichever is the greater".
This is of considerable significance.	The present rate of compensation under S. lA(b)(i) is $184-00 per week.

Before the amendment the worker had the advantage of
·choosing the greater sum of two possible sums namely either the amount he was presently earning subtracted from $184-00
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or the amount which he was presently earning subtracted from his normal weekly earnings; and he was able to choose the greater of those amounts by way of compensation.	The amendment restricts the worker's rights considerably by forcing him to choose only the lesser of those two amounts.

The question as to whether the amendment applies to this case is by no means free from doubt and I am, with respect, entirely in accordance with what Stephen J.	said in
Geraldton Building Co Pty Ltd v May (1976) 136 C.L.R. 379 at 399:-


"The accumulated scar tissue of sixty-five years of frequent amendment, aggravated rather than aided by the cosmetic device of successive reprints, makes unrewarding the search for any underlying pattern likely to reveal legislative intent".


However His Honour went on to say:-


"The point must, then, be resolved in the light o·f the principle that, in the absence of clear indications to the contrary, amending enactments  are to be taken to have a prospective operation only (Fisher v  Hebburn Ltd., per Fullagar J. (1960) 105 C.L.R.  188 at 194  so as not 'to upset vested rights and  liabilities  which are complete in themselves'
(Clement v D. Davis & Sons Ltd per Viscount Dunedin [1927] A.C.    126 at 131).	As Dixon C.J. expressed it in Maxwell v Murphy (1957) 96 C.L.R. 261 at 268 there is a 'presumption against the operation of new laws upon rights that have already accrued or immunities that have already been established or acquired'; this may, no doubt, be extended beyond accrued rights and immunities to include accrued liabilities as was done in Fisher v Hebburn Ltd per Kitto and Menzies JJ.	In Maxwell v Murphy the Chief Justice explained the need for accommodation of this principle with the way in which the law treats the repeal of a statute and in doing so cited what was said by Blackburn J. in
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Butcher v Henderson (1868) L.R. 3 Q.B. 335 at 338: that	repeal operates as to new matters as if the repealed provision never existed 'yet as to transactions already completed under it it still has full effect'.	His Honour had earlier noted the description given by Lord Tenterden C.J. to such cases in Surtees v Ellison (1829) 9 B. & C. 750 at 752 'transactions past and closed' ."



In Kraljevich v Lakeview & Star Ltd (1945) 70 C.L.R. 647 at 651 Starke J. quotes with approval the remarks of Wright J. in re Athlummney: Ex parte Wilson (1898) 2 Q.B. 547 at
551-2:-


"Perhaps no rule of construction is more firmly established than this - that a retrospective operation is not to be given to a statute so as to impair an existing right or obligation, otherwise than as regards matter of procedure, unless that effect cannot be
avoided without doing violence to the language of the enactment."


Kraljevich's case is of importance because it dealt with an amendment to the First Schedule of the 1912-41 (W.A.) which altered the Workers Compensation Act method of assessment so as to increase the lump sum to which a worker was entitled by way of redemption.	The High Court (Latham C.J., Starke and Dixon JJ.) held that the amendment did not apply to a case in which the accident in respect of which weekly payments were being made had occurred before but the application for redemption was heard after the date of amendment.

In that case Dixon J. said -
file_38.bin



. '



48

"The presumptive rule of construction is against reading a statute in such a way as to change accrued rights the title to which consists in transactions passed and closed or in facts or events that have already occurred.	In other words, liabilities that are fixed, or rights that have been obtained, by the operation of the law upon facts or events for, or perhaps it should be said against, which the existing law provided are not to be disturbed by a general law governing future rights and liabilities unless the law so intends, appears with reasonable certainty.	But, when the alteration in the law relates to the mode in which rights and liabilities are to be enforced or realized, there is no reason to presume that it was not intended to apply to rights and liabilities already existing and its application in reference to them will depend rather upon its particular character and the substantial effect that such an operation would produce.

In the present case we have an example of a provision which at first sight looks to be expressed in terms more appropriate to procedure, but one, in substance, measuring liability.	For to prescribe the basis of calculating redemption is in reality to express the measure of liability.		But, when the statute is examined in detail, the form also of the amended clause is seen less as a statement about proceedings for the realization of rights than as a delimitation of their measure.	Fors. 6(1) of the principal Act provides that upon personal injury being caused in conditions involving liability the worker's 'employer shall be liable to pay compensation in accordance with the First Schedule.'
The existing First Schedule, therefore, state the extent and limits of the liability and how to ascertain it.	In In re Hale's Patent (1920) 2 Ch. 377, at pp.
386,387, Sargent J.	refers to the special case, midway between procedure and substantive law, when an alteration in the law is made dealing with rights and procedure together, and he treats it as fairly clear that it is within the operation of the presumption against an application of the new law to existing cases.
Both the structure and the substance of the enactments consisting of s. 6(1) and First Schedule, clause 18, in the unamended and in the amended form, appear to me to bring the case within the rule of construction, and, in my opinion, there are no indications at all of a contrary intention."
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See also General Motors Holden's Pty Ltd v Staska (1966)
119 C.L.R. 301.	{Affirmed on appeal to Privy Council - 46 AL JR 273).	The case of Geraldton Building Co. Pty Ltd
v May (1976) 136 C.L.R. 379 seems to be distinguishable on the basis that there the right of the worker to redeem did not vest until he made his election to do so and therefore at that time he could obtain the benefit of any amendments, whereas in General Motors Holden's Pty Ltd v Staska where an employer applied to redeem his total liability for weekly payments, the majority of the High Court took the view as a matter of statutory construction that the terms of the Act then under consideration limited the term "total liability" to the-Act as it stood when the worker became permanently and totally incapacitated and two amendments thereafter to the Act before the employer elected to redeem did not affect the position.

It is difficult to discover any general rule from the authorities, particularly when the two cases cited above were decided by a three to two majority with those in the minority delivering significant dissenting judgments; but insofar as a principle can be determined it seems to be on the cases I have cited that an amendment of the nature here under consideration is prospective, at least insofar as the method of calculation of weekly payment is concerned, because there are no indications of a contrary intention, the amendment either deals with rights or rights and procedure (c.f. Dixon J's remarks in Kraljevich's case) and
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so

"it is prima facie to be construed as not attaching new legal consequences to facts or events which occurred before its commencement" (Fullagar J. Fisher v Hebburn 105 C.L.R.
188 at 194).




The result, as I see it in this case, is that both the worker and the employer must rely upon the earlier method of calculation for weekly payments.


THE RIGHT TO WEEKLY PAYMENTS


It seems that the basis of His Worship's finding on 16 October was that weekly payments were not available to the worker because certain evidence to which I will refer later would in his view produce a negative result in calculating the worker's right to weekly payments.

Since I have determined that the amendment does not apply to this worker I consider the formula that should be applied is that previously adopted by Kearney J. in Watkins v Renata judgment in which was delivered on 2 July 1984.	Although this case went on appeal (see
Watkins v Renata (1985) 1 A.L.R. 513) the calculations adopted by His Honour were not criticized.	Those calculations are as follows:-

"In Clause (1B)(b), if -
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$X	=

$NWE =
$A	=
 the amount the workman is able to earn in some suitable employment or business

the workman's normal weekly earnings

amount of weekly compensation under Clause (lA)(b)(i) if totally incapacitated
and Y% =		loss of capacity to work full capacity to work

expressed as a percentage,

then, applying Clause (lB)(b)(i) and (lB)(b)(ii) without the proviso, the workmen's weekly compensation would be either
$A - $X or
$NWE - $X,
whichever is the greater.

It follows that if $NWE - $A, Clause (lB)(b)(ii) is the relevant provision.

The proviso, however, applies an upper limit to any figure derived as above; the weekly compensation payable must not exceed Y% of $A in any event."


Since I find that the learned Stipendiary Magistrate either erred in law by adopting the amendments or, if he did not do that, does not appear to have properly instructed himself as to the principles to be applied to the unamended Schedule, I am again placed in the position of having to draw for myself the inference from the evidence.	And on that evidence it is the employer's contention that whatever the calculations and whatever method to be applied (i.e., with or without the amendments) the worker is entitled to nothing.	The basis of this is that it is said there is employment available to the worker at which she could earn
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more than $184-00 per week.	I must say that in my view the evidence falls far short of establishing on the balance of probabilities that this sort of employment is available to the worker or that she would be capable of doing it or that she would be accepted  as an employee.	All that was done in the Court below was to call a Mr Jones who was employed as
a Court Monitor and Orderly with the Darwin Magistrates' Court and to ascertain from him that the sort of work done by a Court Orderly could be done by a person who did not have efficient use of the left hand.	The salary of the Court Monitor was ascertained to be in the vicinity of
$15,500-00 per annum.	From the witness was elicited a job description and something to the effect that a temporary position might be available in about five weeks.	Perhaps I should set out the question and answer:-


Question:


Answer:
 
Mr Jones, are there any jobs as a Court Monitor or Orderly becoming available in the near future?

There is nothing at the present moment but I believe in the vicinity of about 5 weeks	temporary position available.

In my view this falls far short of proving to the Court that this was a reasonable option for the worker.	It was outside her area of experience, there was no certainty that she could obtain it and, in my view, it amounted to little more than giving her a copy of a newspaper containing classified advertisements for vacancies.	Yet it was upon this basis that the submission was made on behalf of the
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employer that she was not entitled to weekly payments because whatever calculations were done they would have to be done on the assessment that she was entitled to something like $298-00 per week, which was given as the figure she was "able to earn in some suitable employment". In my view the employer had clearly not discharged the onus upon him of showing that she was able to earn income in some suitable employment.

It is true that the worker herself (pages 59-60 of the transcript) answers questions in cross examination on the basis that she would be capable of doing the work required by a Court Orderly.	No doubt a similar series of questions would have eli"cited agreement to the fact that she was capable of carrying out various other occupations.	But to answer those questions is no more than to indicate that the worker has the will to work in certain employment.	It does not answer the question whether she "is earning or is able to earn".	The expression "able to earn" in this context seems to me clearly to indicate that there must be suitable employment open to her which she may obtain.	It is not sufficient, in my view, merely to suggest that she has a capacity to obtain various jobs if those jobs are not available.		Furthermore the evidence of the worker at page
53 makes it clear that she would be very happy to find work if it was suitable.	Bearing in mind the Magistrate accepted her throughout as a witness of credit one can give significance to her statement that:-
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"I don't particularly like being so dependent.	Given the opportunity if I could find something that did not damage or hurt my arm and fitted in with my son's hours
which was the best point of the job that I did have I would take it."




At pp. 56-58 she also answers a number of questions related to her capaci y to take on various jobs and gives what appear to be convincing reasons that they would be at least very difficult for her.


Mr Riley has referred me to Ball v William Hunt & Sons Ltd (1921) A.C. 496 as authority for the proposition that th9 state of the labour market is not something for which the employer can be held responsible.	That was a case of a workman who had lost the sight of one eye through accident but continued to work at his old wages.	Years later he met with another accident which necessitated the removal of that eye and that visible disfigurement impaired his ability to obtain employment, although his capacity to work remained the same.		The House of Lords held he was entitled to compensation.	Mr Riley appears to be relying on the dictum of Lord Shaw of Dunfermline at p. 508 where he
said:-


"My Lords it is necessary to keep clearly in view in such cases the distinction between inability to obtain work arising as the result of the injured or disfigured condition of the workman and inability to obtain work arising from the state of the labour market.	It does not appear to me to be any part of the scheme of the statute to make the employer responsible for a
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non-employment which is owing to general economic
causes''-


Accepting that as a general proposition it does not seem to me to be relevant to this case.	It was not suggested in evidence in the Court below that the worker was unable to obtain suitable work because of prevailing economic conditions.	The argument here and in the Court below seems rather the opposite, that there was suitable work available to her.	The problem the employer faces is that, taking  that approach, it has not established that issue which it claims to have established.

The position is, in my view, clearly set out in the remarks of Fletcher-Moulton L.J. in Cardiff Corporation v Hale (1911) 1 K.B. 1009 at 1020 where he says:-

•There can therefore be no general principle, ie., a principle true in all cases, that in the case of  partial incapacity the employer is required not only to shew what work the workman can do but also to shew that he can get such work.	But on the other hand I am also of opinion that there are cases in which the onus of shewing that suitable work can in fact be obtained does fall upon the employer who claims that the incapacity  of the workman is only partial.	If the accident has left the workman so injured that he is incapable of becoming an ordinary workman of average capacity in any well-known branch of the labour market - if in other words the capacities for work left to him fit him only for special uses and do not, so to speak, make his powers of labour a merchantable article in some of the well-known lines of the labour market, I think it is incumbent on the employer to shew that such special employment can in fact be obtained by him.	If I might be allowed to use such an undignified phrase I should say that if the accident leaves the workman's labour in the position of an 'odd lot' in the labour market, the employer must shew that a customer can be found who  will take it.	For in such a case we are not in truth
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dealing with fluctuations of the labour market at all. We are dealing with the chance of some one being found who can and will avail himself of the special residue of powers which has been left in the workman, and, seeing, that it is the result of the accident such a special employer, it is right that those who are liable to pay to him compensation for his loss of earning power should only be allowed to take credit for his partial capacity for work if they can shew that it can actually be made productive of remuneration to him."


The present case, in my view is of that class of cases where "the onus of shewing that suitable work can in fact be obtained does fall upon the employer".	The question then becomes one of fact and degree and for the reasons already set out I do not consider that the employer has discharged the onus.


PERCENTAGE LOSS


In my view the worker has amply demonstrated that within the meaning of clause (lB) of Schedule II she has been and remains partially incapacitated by the injury and has been and remains entitled to weekly payments.

I turn therefore to the percentage loss which must be found by the proviso in Rule lB so that the formula laid down by Kearney J.	can be applied.	The principles in ascertaining loss of capacity to work have now been stated in
Watkins v Renata, a decision of the Full Court of the
•Federal Court, (1985) 61 A.L.R. 153.	The conclusion of the Court is stated in the head note as follows:-
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"Held

	Loss of capacity to work means physical incapacity for working in the labour market in which the worker works or may reasonably be expected to work.	It is not physical incapacity resulting in actual economic loss.


	A relevant consideration is the restriction of opportunity open to a person who is disabled by reason of his injuries.



That summary is expanded by page 186 where their Honours Toohey and Morling JJ say:-


"In his (the respondent's) submission,  loss of capacity to work means physical incapacity for actually doing work in the labour market in which the worker works or may reasonably be expected to work.	It is not physical incapacity resulting in actual economic loss.
In our view the respondent's submission should
succeed.	The matter is now the subject of authority by reason of the recent decision of the High Court in Arnotts Snack Products Pty Ltd v Yacob (1985) 57 A.L.R. 229; 59 A.L.J.R. 215.	The court was there concerned with the Workers' Compensation Act 1926 of New South Wales.	While that Act has no precise counterpart to the proviso to cl(lB)(b) of Sch 2 to the Workmen's Compensation Act of the Northern Territory, the High Court was concerned to determine whether the concept of incapacity for work in the New South Wales Act meant physical incapacity for actually doing work in the labour market in which the employee works or may reasonably be expected to work or whether it means physical incapacity resulting in actual economic loss. In the view of the majority (Mason, Wilson, Deane and Dawson JJ), incapacity for work 'means a physical incapacity for actually doing work, resulting from injury (or disease) and ... compensation is awarded for that incapacity where it reduces the employee's ability to sell his labour in the open market ...' (57 ALR at p 233; 59 ALJR at p 217).	The majority accepted the approach taken to the concept in Williams v Metropolitan Coal Co Ltd (1948) 76 CLR 431 and Thompson v Armstrong and Royse Pty Ltd (1950) 81 CLR 585.
Referring with approval to the judgment of Starke and
Dixon JJ in Williams, the majority said: 'Central to these statements, especially that of Dixon J, is the
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view that incapacity for work denotes a physical incapacity for doing work in the labour market in which the employee was working or might reasonably be expected to work, though this incapacity may not necessarily attract compensation under s 11(1) because it results in no loss of earning power' (ALR at pp
232-3; ALJR at p 217).



Neither Counsel have put before me any arguments as to what that percentage loss should be in this context.	Mr Riley for the employer confines himself to saying that that question becomes irrelevant because, since she could earn more than her previous normal weekly earnings the calculation would not result in any figure which the employer would have to pay.	That approach I have rejected for the reasons I have set out.	Mr Pauling for the worker put forward some calculations based on a 60% loss but I understood him to be giving that purely as an example and not relating to this particular case.	Both Counsel, however, cheerfully assure me that it is an exercise which I must undertake if I come to the conclusion that she is entitled to weekly payments.		Turning to the evidence, therefore it is plain that she has suffered an incapacity which has reduced her ability to sell her labour in the open market.	Her previous training and experience over many years has been in a clerical position which, after some early employment and after she learned to type, could encompass	typing duties from about 1982 onwards (see transcript pages 5 to 10), and therefore increased her capacity to seek and gain employment.	In her employment with her employers she had a great deal of typing either
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for them or for Access to which her services were sublet. Her capacity in the labour market was therefore in the range of clerk typist and the present loss of the use of her left hand has obviously left her with no capacity to perform typing duties for·which she may be employed.	It also necessarily effects efficiency in other clerical duties.	As the learned Stipendiary Magistrate said:-

"It would be a sympathetic employer that would, in  fact employ anybody who had the symptoms and disability that the applicant had."


The medical witnesses were asked what sort of employment she could undertake.	Both agreed she should not type and both agreed sne could do some work such as a sales assistant, minor bookworking and the like (see pp. 31, 70,
71) but even that may be limited and Dr Giese was of opinion that she should not undertake even that sort of work if the pain persisted.	In most occupations it seems she would really have considerable difficulties and she would have to present as a person who could not use her left hand and may have some debilitating pain using the right hand over much.

In my view, therefore, her present incapacity for actually doing work has reduced her ability to sell her labour in the open market by 75%.
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CONCLUSIONS


I therefore come to the following conclusions:-


	The injury which the worker suffered arose out of or in the course of her employment with the employer.


	The injury is continuing and her capacity to obtain work in the labour market is reduced by 75%.


	It is not proved that the injury is permanent and the worker does not come within the provisions of s.10(6)(b) of the Act.


	The worker is entitled to weekly payments from the date of cessation of her employment and continuing.


	In calculating weekly payments the procedures set out in Schedule II before the amendment of 13th September 1985 are to be applied in accordance with the formula set out by Kearney  J. in Watkins v. Renata.




ASSESSMENT OF WEEKLY PAYMENTS

That leads me to the method of assessing the weekly payments and I am forced here to ask for the assistance of further argument because it does not seem to me that this was directly adverted to by Counsel.	Both Counsel apparently relied upon a document which was handed to the Magistrate although apparently not marked as an exhibit.
This document is headed "Jones" and it contains various calculations to indicate that the worker's total past
·weekly payments to the date of hearing came to $7229-08. It was, of course, Mr Riley's argument that the document
J
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did not apply because she could exceed her previous earnings; but if it were to be accepted I do not note him as objecting to the calculations.	Similarly Mr Pauling seemed to accept the document as the proper calculation. The Magistrate accepted the document in making his finding for past weekly payments and medical expenses.
Unfortunately the document appears to me to contain certain inaccuracies and certainly in parts does not seem to be supported by any evidence placed before the Court either here or below.	If I am wrong in this and if Counsel accept this document as a correct calculation then no doubt they will be able to apply the findings which I have made to the assessment of weekly payments.	If, as I suspect, further reflection wirl show the document to be unsound then they should have the opportunity to put before me the appropriate arguments to calculate the components.	I will therefore give liberty to apply to argue before me the basis of the calculation for weekly payments based upon the findings I have made.

For the assistance of Counsel I note the following difficulties or apparent difficulties in the document:-

	If item 4 is the product of multiplying items 2 and 3, the result is incorrect.


	Normal hours in item 3 are given as 25.	That rate occurred after the 13 June 1986 and before that she had been working half that time.	Mr  Riley however put to me calculations based on the earlier situation, i.e., 2.5 hours per day X 5 days X $7.9879.
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	Item 5 does not seem established on any evidence before the Magistrate (unless this document itself was accepted as evidence).


	If the figures in Items 4 and 5 are incorrect the calculations in Item 6 (which depend on them) would also be incorrect.



I emphasise again that it may be that Counsel are better acquainted than I am with the esoteric methods of calculation employed in this jurisdiction and are satisfied with the validity of these figures, - in which case I will, with their assistance, record the necessary finding which ensues as to weekly payments.		If, however, argument is to occur it is necessarily circumscribed within the boundaries of the findings I have made.	For the same reason, and although the amount claimed does not appear to have been challenged, I will defer entering judgment on arrears of weekly payments to allow counsel to consider the calculations.

Since on the findings I have made both parties have to some extent succeeded on appeal I will reserve liberty to apply to argue the question of costs.



The orders will therefore be:-


	Appeal of Employer allowed and Award of Workers Compensation Court of 13th September 1985 quashed.
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	Appeal of Worker allowed and Award of Workers Compensation Court of 16th October 1985 quashed.


	Find and declare that personal injury by accident arising out of or in the course of her employment with the employer has been caused to the worker.


	Find and declare that the worker has been and remains as a result of such injury partially incapacitated for work to the extent of 75% of her capacity for work.


	Find and declare that as from 13th June 1985 the  worker has been and remains entitled to weekly payments

in the terms of and under the provisions of clause (IB) of Schedule II of the Workers Compensation Act as such terms and provisions existed on 13th June 1985.

	Order that the employer pay medical expenses of the worker up to the date of the determination of the Workers Compensation Court fixed at $384.00.	Reserve for the consideration of the Workers Compensation Court the question of further medical expenses if any.


	Reserve for further argument (in default of agreement) the question of the amount of weekly payments (including arrears) payable to the worker in accordance with this judgrnent and the above findings and declarations.
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	Question of costs of both appeals reserved.



	Liberty to both parties to apply on the questions reserved in these orders and generally.


