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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 335 of 1985


IN THE MATTER of the Companies Act S.227(1)

AND


IN THE MATTER OF DORCON CONSTRUCTIONS PTY. LTD. (in
Liquidation) BETWEEN:
PIONEER ASPHALTS PTY. LTD.
Applicant
AND:

ROBERT SOUTHWELL
Respondent



CORAM:	NADER J



REASONS FOR JUDGMENT
(delivered 6 March 1986)


This is an application by Originating Summons on behalf of Pioneer Asphalts Pty. Ltd. (the applicant) for a declaration that a payment made to it by Doreen Constructions Pty. Ltd. (the company) on 20 August 1982 of



$3,808.88 is not void.	The application is opposed by the Liquidator, Robert Southwell (the respondent).

The application is made pursuant to section 227 of
the Companies Act (N.T.)., subsection (1) of which is as follows:
./




'227(1)		Any disposition of the property of the company, including things iri action, and any transfer of shares or alteration in the status of the members of the company made after the commencement of the winding up by the Court is, unless the Court otherwise orders, void.'

All of the evidence in support of the application is contained in the affidavit of T.F.J. Phillips, the manager of the applicant.

At the material times, the applicant was the only source available to the company in Darwin of bulk quantities of asphaltic concrete.	The company had a credit  account with the applicant, a term of which was that payment was to be made to the applicant 30 days after a statement was issued.	On 11 and 12 May 1982, the applicant supplied and laid asphalt at the Darwin Water Gardens at the request of the company.	On 31 May 1982, an invoice for $3,808.88 was sent to the company.	A petition to wind up the· company was presented on 26 July 1982.	No officer of the applicant became aware of the petition until December 1982.	The May 1982 statement to the company was issued in mid-June 1982 but did not include the debt of $3,808.88 because the

applicant's books were closed by 30 May 1982.	The amount of

$3,808.88 was included on the June 1982 statement issued in mid-July 1982.	The July 1982 statement, issued mid-August 1982, showed the amount of $3,808.88 in a '30 days' column. This was in accordance with the usual practice. The majority of work for which the applicant quoted for the company was pavement construction.	The company was tendering for such work until December 1982.	The applicant continued to supply asphaltic concrete, as required by the company, as follows:


1429
$125.87
31
July 1982
1476
$108.87
17
August 1982
1475
$ 13.00
17
August 1982

Invoice
"
"
"
 





1484
 




$ 44.34
 




27 September 1982


The payment of $3,808.88 was received by the applicant without knowledge of the presentation of the petition to wind up the company and was an ordinary transaction in the ordinary course of business.	If the company had not paid the amount in August 1982, credit would have been suspended by the applicant.

The applicant submits that, because the payment was received in good faith and in the ordinary course of business, of which there can be no doubt, and because, it submits, as a consequence, the company was able to continue getting supplies of asphalt on credit and to go on trading to its benefit and the benefit of creditors, the court

should declare the payment not to be void.	The applicant stopped short of submitting that mere good faith and receipt of the payment in the ordinary course of business was sufficient to justify such a declaration.

The respondent also submitted that mere good faith and that the transaction was ordinary are not enough to entitle the applicant to an order.	The respondent submitted that some further special circumstance must be shown sufficient to justify the court giving the applicant what would amount to a preference over other unsecured creditors. In this case, he submits, no such circumstance has been shown.

The matter is in the court's discretion.	It is clear enough that a purpose of the legislation avoiding dispositions is to prevent one creditor being given an unfair advantage over others and to ensure that they all get a just share of the available assets.	It follows that an applicant should be able to show a reason why it would not be unjust to allow it to gain what may, if assets are not available to fully satisfy all creditors, an advantage over other creditors to their detriment.

The exercise of the court's discretion has been the subject of a number of cases, some of them often cited.

The legislature has laid down no particular principles to govern the exercise of the Court's discretion. It can be inferred, therefore, that the discretion is entirely at large and controlled only by the general principles that apply to every kind of judicial discretion:
Re Steane's (Bournemouth) Ltd. [1950] 1 All E.R. 21.
/





I have already observed that the payment was received in good faith but there is no evidence specifically related to the reason why the company made the payment.
The good faith of the recipient is, no doubt, a factor to be weighed in the balance, but the paramount consideration is whether a balance of advantage was anticipated by the company to flow to it as a consequence of making the payment.	If the company, in making the payment, did so other than for an anticipated commercial benefit to itself, no amount of good faith on the part of the applicant can prevail.	At first sight, this proposition may seem to be harsh to an innocent creditor, but it is not so when one considers that, at worst, the particular creditor is merely relegated to the same position as other creditors.	Unless the company, and hence its creditors in general, were to benefit from the advantage of a particular creditor, there is no reason why that creditor should be allowed to retain that advantage:	see Jardio Holdings Pty. Ltd. v. Dorcon Constructions Pty. Ltd. [1984] 2 ACLC 574 at pp. 579 and
580.



The question I must ask, therefore, is whether the disposition in question was reasonably perceived by the company as conferring such an advantage on it that the payment out of $3,808.88 was justified.	Was the result of the payment seen as producing a result more beneficial to all creditors than would have been the case if the payment had not been made?		There are s0me relevant circumstances. The company and the applicant were at arms length.	It has not been suggested that the payment was made other than for the company's advantage.	It must have occurred to those responsible for making the payment that the company would almost certainly not be able to continue to obtain supplies of bitumen on credit if it did not pay the subject account. This suggests that those persons were concerned to keep the company trading.	Again, it has not been suggested that there was an ulterior or devious motive for desiring to keep the company trading.	On the fact of it, such a desire would be to the company's advantage and to the benefit of its creditors generally.	There is evidence that a result of the payment was, in fact, to keep the supply of credit open and to enable the company to obtain further supplies of asphalt which were no doubt used to carry on business.	The fact that the company ultimately failed and that the hope of success was not realized is not decisive.

Slight though these circumstances are, they constitute the only relevant evidence.	I infer from them that it was more probable than not that the company hoped,

by paying this account to the applicant, to be able to continue trading for legitimate reasons, namely, for the company's financial benefit.

Having regard therefore to the fact that the recipient of the disposition, the applicant, acted in good faith, and that the company itself probably acted with a view to its own advantage and therefore to the advantage of its creditors generally, I am of the opinion that the court's discretion ought to be exercised in favour of the applicant.	I therefore declare that the payment of
$3,808.88 made by the company to the applicant on 20 August 1982, was not void.
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