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REASONS FOR JUDGMENT
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This is an application that a meeting of creditors of the company, Territory Resources No Liability (Receivers and managers appointed) (In liquidation), be held at such time and such place as the Court shall direct for the purpose of considering and, if thought fit, of approving with or without modification, a scheme of arrangement proposed to be made between the company and its unsecured creditors, and that directions be given as to a method of


convening that meeting and that the notice thereof to be given to the unsecured creditors.	There are then further applications, but the initial order sought is that the meeting of creditors be held.

I think I should first express my thanks to all counsel who have assisted in clarifying these matters and more particularly to Mr Stirk who has, I hope, illustrated to me that what seemed to be at first a labyrinth is not really that but rather a road with some turns in it but which leads towards a recognisable goal.

The company was placed in receivership by the company's bankers as mortgagees on 2 June 1988 and is still in receivership.	I do not propose to recite the history of that because it is set out in the explanatory note which is part of the material before the Court.	The company is still in receivership.

On 10 June 1988, upon the application of the Deputy Commissioner of Taxation, there was an order that the company be wound up and a liquidator was appointed.	Again the details of that appear in the explanatory memorandum.

A scheme of arrangement has now been suggested and that scheme of arrangement was discussed at meetings of the company, and the minutes are before the Court relating to that discussion.	In those minutes the liquidator indicated
that if the scheme was in the best interests of the creditors and the contributories he would not oppose the scheme, and the Commissioner for Corporate Affairs does not oppose the scheme.

There is before the Court, as Exhibit "CCAl", the correspondence between the legal representative of the company and the Commissioner for Corporate Affairs in which a number of queries were raised by the Commission and answered or resolved by the legal representative.

The scheme appears as an annexure to the affidavit of Kenneth Leonard Day sworn on 2 February 1989, that is the third affidavit sworn by Mr Day and contains some amendments which have been agreed to or have appeared necessary as the case proceeded before me.

I think the important matters to be looked at in the scheme are 3.1; that the scheme is subject to and conditional upon certain matters, and 4.1 that trustees are appointed, and 4.5, that the scheme funds shall consist of, inter alia, loan funds advanced to the company by Ken Day Proprietary Limited for the purpose of this scheme.

The scheme itself depends upon two vital matters, first that Ken Day Proprietary Limited, an unsecured creditor in the sum of $650,000-00 or thereabouts, will defer its claim; and, secondly, that that company will
advance a loan to the corporation of $700,000-00 to enable the scheme to be implemented.	Following that, the directors anticipate that the injection of the funds of $700,000-00, together with the deferral of the unsecured debts of the company Ken Day Proprietary Limited, together with disposal of certain assets of the company, will be sufficient t pay off the creditors, and allow the company to recommence trading.

One question I asked at almost the commencement of these proceedings, which I think should be mentioned, is why Ken Day Proprietary Limited should advance and defer the sums mentioned.	Mr Stirk has told me that in effect Mr Day, who I think realistically is the guiding spirit of Ken Day Proprietary Limited, wishes to express his faith in the company, and to show his bona fides in seeing that the company is restored to trading.	In one sense that may be quixotic, but it does not seem to be sinister, nor is any sinister motive suggested against Mr Day by those appearing in this Court.

Obviously, what Mr Day is doing is expressing his confidence in the ultimate success of the company,	and equally obviously, if he is correct, then Ken Day Proprietary Limited will ultimately be the gainer if the scheme succeeds.
During the course of the case a number of amendments were suggested by counsel and have now been incorporated into the scheme and the explanatory memorandum.

On the figure before me the creditors will, either in the liquidation or in the scheme, ultimately receive
100 cents in the dollar.	The explanatory memorandum sets out a number of reasons why the scheme would be more appropriate and more for the welfare of the company, its contributories and its creditors, if the scheme were preferred over the continuation of the liquidation.

The basic advantages were put to me in argument and, I think, some arose in the explanatory memorandum; that the creditors will be paid earlier, that the company itself will benefit by being relisted on the stock exchange, that there may be a saving of expense; and, of course, although I do not know that this was put to me, it is obvious that the company benefits by the injection of the loan and the deferral, insofar far as the scheme is concerned, and will not have that benefit if the liquidation continues.

The disadvantages have also been put to me and the main disadvantage obviously is that if the scheme fails there will be extra expense all round.

The liquidator himself has raised certain reservations and, if I may say so, very properly raised them, but it seems that most of those reservations are met.
The liquidator queried the ability of Ken Day Pty Ltd to meet the obligations to which it binds itself under the deed and the annexures.	His basis for that was his belief that there was a restraint upon the company in advancing monies given by reason of an undertaking made by the company to the Supreme Court.	That appears in detail at page 5 of the minutes of the meeting of the committee of inspection of the company on 30 November 1988.	Mr Day has given sworn evidence that that matter has been resolved in such a way as to allow the company to proceed in the way set out in the scheme.

The liquidator then raised certain queries about a fully owned subsidiary of the company, Tristar, with substantial debts, and queried whether the creditors of that company had any interest in this scheme.	The answer to that was given that there is no suggestion that these debts are to be part of the scheme and the scheme applies only to Territory Resources.

It was then suggested that the total debt of the unsecured creditors is not yet certain.	I think the answer to that is that that will be part of the scheme and will be resolved.

It was put that the trustees of the scheme were interstate and that, basically, the management of the scheme would reside in the original directors for reasons which I
will mention later.	The liquidator raised some doubts about that.	I think the answer to that is fairly plain, that the assets are vested in the trustees	the trustees have very strict obligations under the scheme.	There is a monthly review and, furthermore, the basic operation of the scheme is directed to a realisation of assets to pay off the creditors.

There was some query as to whether the creditors who had been paid in part might have to disgorge on the failure of any scheme.	That has in part been answered by the observations of McLelland J. in Re Price Proprietary Limited	{1984) 9 A.C.L.R. p.1 at p.6 where His Honour, while remarking on the uncertainty 0£	the law there, says:

"There is substantial conflict of authority as to whether a class of creditor, (or indeed a single creditor), may contractually or otherwise, and in particular by a scheme of arrangement, effectively defer their entitlement in a subsequent winding up to the claims of some other class or classes of creditors, and to that extent, after pari passu distribution as described by S. 440 of the Code.
The earlier authorities are discussed inconclusively in the most recent of them, Re NTB Builders Proprietary Limited (In Liquidation) (1984)	8 A.C.L.R. P. 724."


Mr Silva has, however, referred me to Re Marlborough Concrete Constructions Proprietary Limited (1977) Q.R. p. 37 at p. 40 where Douglas J. refers to the judgment of Adams F.B. J., in Re Walker Company Limited
(In Liquidation) (1960) N.Z.L.R. 523, and to the remarks of His Honour at p. 537:
"In my opinion, the deferred creditors who assented to the arrangement in this case are bound by that arrangement in such a way that it would be g·rossly inequitable if they were permitted to insist on a distribution contrary thereto."


In any event, that problem has been cured by the covenant inserted now in the deed or the annexures thereto whereby the company, Ken Day Proprietary Limited, covenants to remain deferred during that period.

The report of Ferrier Hodgson, which is Exhibit "E" of the second affidavit of Mr Day, states at p. 4:

"It	is our opinion that the proposed scheme of arrangement offers participating creditors a higher and more timely return than would be achieved if the company proceeds with the liquidation.	The eventual relisting of the company will also allow for the shareholders to recover either all or part of their investment in the company.	The company will be restored to solvency after the termination of the proposed scheme, subject to one qualification, that the directors' valuation will have to be confirmed by the independent valuations available."


So far as that remark is concerned there is an affidavit of Alasdair John Shields from the Corporate Affairs Office sworn on 1 February 1989.	Paragraph 5 reads:

"Whilst I appreciate that the sale of assets in  the liquidation may realise less than sales in the course of the scheme of arrangement, I have reservations about the figures prepared by Mr Love for assets realisation in the liquidation having regard to the estimates made in the valuations.	It
is therefore my opinion that the estimate of a dividend to unsecured creditors of 48 cents in the dollar is pessimistic.	I submit that it would be appropriate for a fresh estimate to be prepared in the light of the valuations.n


Mr Stirk has reminded me that the figures were on the conservative side, and I think that covers any qualification there.

There were some reservations as to the value of the Mount Wells operation.	I think all that need be said about that, while recognising that there seems to be some difference in valuation there, is that that is an asset which it is proposed to remain with the company.

The Corporate Affairs Commission filed an affidavit of Rita Maude Harvey, sworn on 31 January 1989, in which she recited that certain breaches of the Companies Code had been committed by Territory Resources NL, or that it was alleged that such breaches had been committed.		And reciting also that Mr Day and Territory were convicted of contempt of the Wardens Court because of breach of an injunction and fines imposed.	I think I should also add:	the complaints made by the liquidator, which appear in the minutes of the meeting of 30 November 1988, in which the allegation was that various requests or correspondence or activities of Mr Day had increased the costs of the liquidation to that point.


It seems to me that, pursuant to S. 319(2) where the court has power to require a report, inter alia, as to the conduct of the officers of the Corporation, that indicates that the Court, as part of its function, must look to whether those who will be officers of a Corporation carrying out a scheme are persons who will not cause concern as to their activities in the scheme.

I have already mentioned to Mr Stirk my views on this and I repeat them: namely that it does seem that Mr Day may have been unwise, impetuous and apparently, at least on one occasion, in breach of orders made by the Court.

On the other hand none of those matters seem to relate directly to his capacity to administer that scheme and there will be trustees of this scheme and the scheme basically involves the disposal of assets.	Although, speaking generally, it is obvious that the Court must examine carefully those who are connected with schemes of this nature, if indeed some doubt is raised as to their capacity or character, I do not believe that what is raised against Mr Day affects the operation of this scheme to any adverse extent.

Of course, the most important matter is that it is Mr Day who has, through his company, raised or proposes to raise the finance which will meet this scheme and it is he, or his company, which will suffer most if the scheme does
not succeed. He has a powerful incentive to act wisely and I cannot see any reason why he should not do so. Indeed, I would hope that he would indeed act wisely.


In Price Mitchell Pty Ltd, McLelland J. says that
at p. 4:



"The guiding rule of practice is that the court
will not ordinarily order a meeting to be convened, under s.	315(1) of the Code, in relation to a
proposed scheme, unless the scheme is of such nature and cast in such terms that if it achieves the necessary statutory majority the court would be likely to approve it on the hearing of the unopposed application under S. 315(4)."


Further on he says:

"It	is said that the only relevant function of a court on an application for approval of such a
scheme, under s. 315(4), apart from ensuring that
the procedural requirements of the section have been fulfilled, is, in the words of Harvey, Chief Judge in Equity, in Re: E.D. White Limited (1929)
29 State Reports N.S.W. 389 at 392, to see that the minority of creditors, who do not approve of the scheme, have not been treated unfairly.	It was also submitted that the Court should not withhold its approval to a scheme on discretionary grounds unless the arrangement cannot reasonably be supposed by sensible business people to be for the benefit of the relevant class of creditors, or if the proposal was at least so fair and reasonable as that an intelligent and honest man, who was a member of that class and acting alone in respect of his interest of such a member, might approve of it."


His Honour then goes on to say:


"Such observations as these cannot however be regarded as exhaustive statements of all that the
Court has to consider in exercising its discretion in relation to a scheme."


And he mentions then questions of public policy and commercial morality and:	"that the Court is bound to regard the interests of the creditors themselves who are sometimes careless of their best interest".	There quoting the words of Fry J.

Applying those tests, it does not seem to me that the scheme is unfair or unjust to creditors or is impracticable, or as a matter of public policy or commercial morality, should not be allowed to move into its initial stages.

It seems to me that the proposal is fair and reasonable and that the Court should make the orders which have been drafted and put before me, subject to the amendment which have been discussed.

