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AND:
ALLAN EDWARD STEWART
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CORAM:	MARTIN J.


REASONS FOR JUDGMENT
(Delivered 22 March 1988)





This is an application for an order as to costs in circumstances where the plaintiff has judgment in this Court for a sum within the jurisdiction of the Local Court.

The plaintiff obtained judgment against the defendant for the sum of $6,200.	That amount was made up upon an assessment of damages in the sum of $8,000, reduced by reason of the fault of the plaintiff to the extent of 40% to $4,800, to which was added interest of $1,400.

Liability and quantum were both in issue at all stages.	There was no special complexity of fact or law.


The plaintiff was injured when the bicycle he was riding was struck by a motor vehicle driven by the defendant, when the plaintiff veered into his path.

The plaintiff was rendered unconscious and had no recollection of the events.	He suffered an undisplaced fracture of his right tibia and fibula which were treated by plaster cast for eight weeks.	Some residual disabilities in the use of his left leg persisted for a time.	At the time of trial the expert evidence was that such disability as he then suffered could be overcome by relatively simple surgery.	He also suffered cuts around his upper nose and left upper eye lid.	Pain and suffering was that associated with the injuries and treatment, pain and cramps in his leg especially after physical activity which gradually diminished, as did the frequency and severity of headaches. The cuts to his nose had caused scarring which caused embarrassment.	He was also compensated for loss of amenities largely related to the consequence of the broken leg upon his athletic skills.		If an operation to his leg is undergone, the evidence was that that loss would be overcome.

There were no special damages or other claim for economic loss.
The only substantial issue was as to whether the plaintiff should be held responsible for his own loss and if so, the extent thereof.

The accident occurred on 7 December 1983, when the plaintiff was almost 10 years of age.	The writ was issued on 9 January 1987.	Had it not been for his disability the plaintiff's claim was statute barred at that time.	It is plain enough that at that stage the plaintiff knew the extent of the injuries suffered in the accident itself and of course he and his advisers were aware of the effect which they had had on his life.	On the evidence, they then had no expert opinion as to the physical cause of his ongoing disabilities nor any prognosis in respect of them.

However, after the writ was issued, the plaintiff was seen by a plastic surgeon and orthopaedic surgeon.

on 2 February 1987, solicitors for the plaintiff arranged for him to be seen by a specialist in the field of plastic and reconstructive surgery.	He was seen by the surgeon on 19 February and on the same day he carried out a scar revision of a thick scar across the plaintiff's nose. The result was that not only was the scar greatly improved but the source of embarrassment was removed.
Again, on 2 February 1987, the plaintiff was seen by an orthopaedic specialist, who in a report of 9 February, though guarded because of the absence of current X-rays, opened that his complaints were minor, unlikely to progress and that his overall disability, as a result of the fracture, was less than 5% loss of function of his leg.

Obviously the writ was issued without the benefit of any expert opinion as to the plaintiff's damage and without regard to prognosis.	Within a short time after the writ was issued the problems associated with the scarring to the nose was on the way to being resolved.		Notwithstanding the reservations expressed by the orthopaedic surgeon, there is no evidence that there was any follow up to his original report dated 9 February 1987 until shortly prior to trial at the end of October 1988.	At that time the surgeon made suggestions as to the cause of the then continuing pain and as to how it might be further investigated and perhaps relieved.		The surgeons final view, as given in evidence before me, has already been described.	In his written report of 20 October 1988, having cast doubt upon the then disability in the plaintiff's leg being due to the injury suffered in the accident, the surgeon said that permanent disability was a "generous" 5% of the function of the leg as a whole.	That was 10 days prior to the date fixed for commencement of the trial of this action.	I gave the plaintiff the benefit of a finding, that his then
disabilities were attributable to the injuries sustained in the accident rather than otherwise, that is, "growing pains".


The action was taken in this Court on the basis that the plaintiff's damage was that his leg was broken, his face scarred, he suffered from headaches and the disabilities, pain and suffering and loss of amenities arising therefrom.	No regard could have been paid to the measures which might be taken to alleviate the effects of any of those consequences.	Why the writ was issued first and those important issues going to damages addressed afterwards I am unable to say.	However, they are the facts on the evidence before me.

A memorandum of close of pleadings filed, discloses that the pleadings were closed on 20 August 1987.

Section 36 of the Local Courts Act provides that where in any action brought in this Court the sum endorsed on the writ, or claimed by the plaintiff in the Statement of Claim, does not exceed $10,000, or where the claim, though originally exceeding that amount, is reduced by payment into Court, or by admitted set-off or otherwise, to a sum not exceeding $10,000, and the action is of such a character that a Local Court would have jurisdiction to hear and determine it, a Judge of this Court after the close of
pleadings, may order that the action be tried in the Local Court.	It appears that that provision can be applied to a case in which unliquidated damages are claimed (see Hannan's Local Court Practice, 2nd Edition, p. 86).	Note also the remarks of Hogarth J. in Cretazzo v Lombardi (1975) 13 SASR
4 at p. 6 concerning the transfer to the Local Court of a claim for unliquidated damages which were not called in question in the judgments on appeal commencing at p. 9. After the action was brought the plaintiff received expert medical advice and treatment which should have caused his advisers to consider the likely award of damages and whether to make an application under s. 36.	No such application was made.


Section 38 of the Local Courts Act provides as
follows:



"COSTS WHERE ACTION BROUGHT IN SUPREME COURT
In an action brought in the Supreme Court for a cause within the jurisdiction of a Local Court -

	if the judge is of the opinion that because of all the circumstances of the case or because of -
	the difficulty of the law;


	the difficulty of the application of the law; or

{iii)	the complexity of the facts,

in relation to the case, the case ought to have been tried in the Supreme Court, the judge may make such order for the payment of costs as he deems just; or
	subject to paragraph (a) -


	if the plaintiff recovers a sum of less than $100 he shall have no costs; or


	if the plaintiff recovers a sum of

$100 or more, he shall have such costs as he would have been entitled to if the action had been brought in a Local Court.	(See back note 2)".		--


There was not in this case any difficulty of the law or of the application of the law or complexity of facts such as to justify its being tried in this Court.	Do all the circumstances of the case justify it?

A review of the cases as set out in The Australian Digest, 2nd Edition "Costs", show that there are provisions in a number of other jurisdictions in Australia providing for the exercise of a superior Courts discretion in relation to costs where the sum recovered falls within the jurisdiction of a lower Court.	The circumstances which call for the exercise of the discretion vary, but it is clear enough that when those circumstances arise the Courts have consistently been reluctant to give a plaintiff the benefit of an award of costs on the superior Court scale unless the case be attended by complexities of fact or law.

There was nothing in the overall circumstances of this case, other than the plaintiff's infancy, which took it out of the ordinary run of running down cases.
In Sherwell v Armour (1962) VR 197 Lowe J. expressed the opinion that the fact that the plaintiff is an infant is not a special circumstance justifying departure from the ordinary rule as to costs in circumstances similar to these.	The requirement that there be a special circumstance was approved by the Full Court in O'Doherty v McMahon (1971) VR 625, and it also held that it was not relevant for the Court to consider what amount the plaintiff or his advisers would or might reasonably have expected the
plaintiff to recover at the time of the constitution of the proceedings.

I agree that infancy of itself is not such a circumstance, to be taken into account in all the circumstances, as would entitle the plaintiff from relief from the policy lying behinds. 38.

Cox J., in Silverblade v Nelson (1980) 24 SASR 310, said at p. 313 "There may well be cases - for instance where a plaintiff has had his damages reduced by reason of his own contributory negligence		where a judge could find his way to relieve the plaintiff of the severe consequences of the sections operation".	That might be so if the plaintiff was entitled to a sum in excess of the lower Court jurisdiction before such a reduction.	That is not the case
here.
The defendant will pay the plaintiff's costs on the Local Court scale applying to a case where the subject matter exceeds $5,000.

