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This is an appeal from the Court of Summary Jurisdiction. On 23 November 1994 the appellant pleaded guilty to a count of aggravated assault which occurred on 4 January 1988, nearly 7 years previously. The facts as set out in the record of proceedings in the court below are these, that during the afternoon of Monday 4 January 1988 the appellant had been drinking at the Elliott Hotel. At about 8.50 pm the appellant was walking towards the Elliott Hotel having been at the BP Roadhouse. As he approached the hotel he saw his brother, Robert O'Keefe, being escorted from the hotel. 

This was the third time the defendant's brother had been asked to leave the hotel due to his intoxication and abusive manner. The publican was gesturing and lifting his arm in a waving motion to the appellant's brother away from the front of the hotel or suggesting that he go home and sleep it off. The appellant became enraged and enquired as to what was actually happening. He approached the publican and adopted a fighting stance and started to swear at him and to yell out that he was going to kill him. The publican started to back up towards the hotel doorway when the appellant suddenly punched his right eye. 


This caused a small laceration, instant swelling and bruising and blood was drawn. The force of the blow was that it caused the publican to stagger backwards into the hotel where another publican and several patrons prevented the appellant from continuing the attack and the police were called. When the police enquired of the complainant what had happened the appellant approached and yelled at the complainant: 'I never fucking hit you. If I had hit you I would've fucking killed you'. He was placed under arrest for disorderly behaviour and taken to the cells. 

On 5 January 1988 he participated in a record of interview and admitted striking the publican. He was then fingerprinted, bailed, and at the time of the offence the front of the hotel was a public place. The learned magistrate imposed a sentence of 3 months imprisonment. The appellant also pleaded guilty to another offence of drive unlicensed for which he was fined $200. The charge of disorderly behaviour was withdrawn. The submissions on behalf of the appellant before the learned stipendiary magistrate were that the appellant was drunk, that he actually tried to hit his brother but he missed and hit the publican instead. He expressed regret through his counsel. 

The appellant is an Aboriginal man aged 23 at the time of the offence. He is now aged 30. He left Elliott School after year 10 which he did not complete. He has since worked as a station hand. He spent approximately 6 years in prison in Western Australia and that was the reason why the matter that the court was dealing with had not been dealt with in the meantime. We do not know what offence it was that he committed in Western Australia but obviously it was a serious matter because it involved a lengthy term of imprisonment. Whilst in prison the appellant undertook a welding course. As at November 1994 he was unemployed looking for station work.

He had a de facto wife with whom he had lived, to the extent that he was able, since 1987. His de facto wife had a child by a previous marriage which the appellant supported. The appellant had a number of prior convictions and these were handed up to the learned magistrate but the learned magistrate failed to mark them as an exhibit and therefore they are not on the file which was forwarded to this court pursuant to the provisions of the Justices Act. I have previously referred to the need for magistrates to mark lists of prior convictions as an exhibit, indeed to mark all matters that are put before them in documentary form as exhibits. 

If they do not do that then there is no power, unless by consent, for this court on appeal to look at those particular matters except to the extent as may appear from the transcript of proceedings. I draw attention especially to the provisions of ss 174, 175, 175A, 176, 176A and 177 of the Justices Act. Not only, however, is it important to ensure that the appropriate documents are tendered in the court below for the purposes of any possible appeal but until such time as a document has been properly received as an exhibit it may not be clear to the parties that the particular document has been tendered in evidence and until such time as it has been tendered in evidence of course the magistrate has no power to take that matter into account. 

It may be that a failure to properly mark an exhibit could lead to a successful appeal in the future. I hope I do not have to raise this matter again, having already now raised it on some four occasions when dealing with Justices Appeals. In any event I received a list of the appellant's prior convictions by consent which has been marked as exhibit P1 in these proceedings and it is agreed between the parties that it is similar to the list that was put before the learned magistrate except that it contains references to some matters that were dismissed or withdrawn and also to some matters concerning warrants which would not have been on the list of prior convictions before the learned magistrate. 

The learned magistrate referred to the fact that in 1986 the appellant was convicted of fairly serious assaults and less than 2 years later he had offended again. He said that he had a propensity for violence, that he didn't know if he had lost that propensity in the meantime. Nevertheless he felt that the offence could not go unpunished. He said: 'I accept that this was some 6 years ago but the fact remains you viciously assaulted the publican without any real provocation at all'. 

The previous assaults were on 18 March 1986. On that occasion there were two counts of aggravated assault on a female and he was sentenced to a term of 2 months imprisonment concurrent in relation to those two offences. 

His Worship's remarks in sentencing were very brief. As Muirhead J said in Hill v Arnold (1976) 9 ALR 350 at 356, this court is appreciative of the difficulties and pressures under which magistrates are working but it is important that at least succinct reasons for decisions are given. It is important especially when sentencing a person to prison, that at least the main considerations are dealt with adequately by the magistrate in his sentencing remarks. In this case the learned stipendiary magistrate did not indicate what weight he gave to the question of delay. He appears to have taken it into account to some degree but the sentence of 3 months which he imposed would indicate that he gave the matter very little weight at all. 

Two grounds of appeal have been argued before me and they are that the learned stipendiary magistrate failed to give sufficient weight to the age of the matter and the fact that the defendant was in custody for the relevant period of 6 years to which I have referred. Mr Bamber for the appellant referred me to the well known case of The Queen v Todd (1982) 2 NSWLR 517 which dealt with the power of a court when imposing sentence in respect of a stale offence to take into account the fact that the prisoner was unable to be dealt with more promptly by the court because he was serving a sentence in another jurisdiction for offences closely related in time and character. 

In such circumstances the sentencing court is required to have regard to the totality principle and adjust the sentences to have regard for the total criminality involved in both offences. The Queen v Todd was expressly approved by the High Court in Mill v The Queen (1988) 166 CLR 59 at 66 where the offences were committed in different jurisdictions and were of the same nature and committed at about the same time. 

As Mr Roberts, counsel for the respondent, points out, no information was given to the learned stipendiary magistrate as to what offence the appellant had been convicted of in Western Australia, when that offence was committed, when he was sentenced or what the sentence was. All that is known is that he spent approximately 6 years in prison in Western Australia. 

In Braham v The Queen, an unreported decision of the Court of Criminal Appeal of the Supreme Court of the Northern Territory, the court dealt with the relevance of staleness of sentencing in a more general way. 

The circumstances briefly in that case were that the applicant, Braham, had been charged originally with certain drug offences and the Crown through lack of evidence decided to file a nolle prosequi against him. The applicant then left the Northern Territory and he went to live in the Philippines. A number of years later he returned to the Northern Territory and re-offended in the same way. Both the offences involved the cultivation of cannabis. After his arrest in relation to the second offence, the Crown served him also with process which it had in the meantime decided to proceed with in relation to the first offence. 

I, as the sentencing judge, took into account the staleness of the first offence. I said:
"The next matter I note is the staleness of this offence.  This offence was committed over 9 years ago. It is a recognised sentencing principle that where a prisoner has had a charge hanging over his head for a long time, that is a mitigating factor - see the decision of the Court of Criminal Appeal of Victoria in the case of Guy (1991) 57 A Crim R 21 at 32.

You were unaware that these proceedings were outstanding and therefore didn't have the anxiety of having these matters hanging over your head for the simple reason that you were simply unaware of them. But I think the authorities also suggest that staleness is a factor regardless of what the reason for it may have been, and regardless of whether or not you were aware that you had these proceedings hanging over your head.

The reason for this is, and I quote from the judgment of Fox J in the case of Murrell (1985) 15 A Crim R 303 at 307, when he delivered the main judgment of the Federal Court of Australia in that case: "If the commission of crime is to be deterred and punishment is to achieve its purposes, retribution should be as certain and as speedy as possible".  So I think I'm entitled to and obliged to give you some benefit for that." 

On appeal, (unreported, 22 June 1994, available on SCALE) that matter was commented upon by Angel J, at page 23 of the judgment of the Court of Criminal Appeal where His Honour said:
"It was also argued that the learned sentencing Judge had not given sufficient weight to the staleness of the first offence. I cannot accept this submission. The learned sentencing Judge expressly referred to staleness and took account of it in reducing the sentence with respect to the first offence. I respectfully agree with the following remarks of the Court of Criminal Appeal in Shore (1993) 66 A Crim R 37 at 47: 

'There is a clear distinction on the one hand between cases such as Todd where delay occurs because of circumstances entirely outside the offender's control... and on the other hand, cases such as the present where the only cause of delay is the applicant's flight to avoid the consequence of his admitted criminality. To allow leniency because of delay alone would be, as the learned sentencing judge pointed out, to place a premium on absconding, and would be entirely contrary to the public interest. The proper course is that adopted by the sentencing judge in Kukonoski and approved in this Court, which allows the sentencing judge to recognise the unhappy condition that an accused person living as a fugitive with always the fear that his crime might be brought against him, but not to encourage absconding by affording any additional leniency in relation to it'". 

Angel J went on to say:
"Staleness and delay can be significant sentencing factors but are not always so. Delay alone does not require leniency. Delay may be caused because in the interval an offender is serving a sentence in another state for another crime. Delay may be caused, as in the present case - at least partly, by the reluctance of co-offenders to assist the police to bring the applicant to account. Delay may be caused by an offender absconding. Courts are careful not to encourage absconding by affording leniency in relation to it. I am of the view that the learned sentencing judge has not been shown to have erred in taking into account the staleness of the first offence in the way he did. The commission of the second offence amply demonstrated the applicant had not performed during the interval." 

Martin CJ at page 5 of the judgment said:

"The learned sentencing judge took into account the observation of Fox J in Murrell (1985) 15 A Crim R 303 at 307: "If the commission of crime is to be deterred and punishment is to achieve its purposes, retribution should be as certain and as speedy as possible" and on that basis thought that the applicant was entitled to benefit for delay. With respect, I cannot accept that delay regardless of the reason, for it should confer a benefit on a convicted person when being sentenced. I am in general agreement with Angel J on this issue." 

Thomas J at page 41, after referring to my sentencing remarks in that case, and which I referred to earlier, did not think that any error had been shown in the manner in which I had taken into account delay in the circumstances of that case. 

In the circumstances the case before the learned stipendiary magistrate was not one of flight but one of staleness due to the fact that the appellant was serving a sentence in another jurisdiction. And as the case of Braham v The Queen shows, staleness can be mitigating where the prisoner has had a charge hanging over his head for a long time due to no fault of his own. In the circumstances of this case I consider the proper inference is that the learned stipendiary magistrate failed to give any proper consideration to the lengthy delay and the reasons for it and appears to have imposed a sentence which did not reflect that delay at all and I therefore conclude that error has been shown. 

I therefore have to consider what should have been a proper sentence. In my view a proper sentence would have been a fully suspended sentence of imprisonment. However the prisoner has now, since his conviction, spent some 9 days in custody. I notice also that he was arrested at the time of the offence on 4 January, participated in a record of interview on 5 January 1988 and was bailed on that day. This means that he has spent a total of 10 days imprisonment in relation to this offence. 

I have considered whether I ought to back date the sentence to some degree and impose a partially suspended sentence but order his immediate release on a bond, or alternatively whether some other disposition ought now to be preferred. As I have said, I consider that the proper disposition at the time would have been to have imposed a fully suspended sentence of imprisonment, but having regard to the fact that the prisoner has in fact spent a further 9 days in custody since then I think it is now appropriate that I deal with this matter by way of fine. 

The appeal is allowed. The sentence of the learned stipendiary magistrate is set aside. In lieu thereof the appellant is fined $500, with three months to pay.

___________________

