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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

SC No. 107 of 1990

						BETWEEN:

						JOSE DA COSTA-ALVES
							Appellant

						AND:

						FRANCISCO MILHEIRO BENTES
							Respondent



CORAM:  THOMAS J


	REASONS FOR DECISION

	(Delivered 8 December 1995)


	This is an application by the applicant for leave to file and serve a Notice of Appeal.  The application was filed on 12 September 1995.

	In support of the application are two affidavits sworn by David Edward Francis on 12 September and 19 October 1995.

	I accept the matters set out in both affidavits.

	The application is brought pursuant to Order 85.12.2 of the Supreme Court Rules which states:

	"	(2)	Notwithstanding anything in subrule (1), a Judge, for special reasons, may at any time give leave to file and serve a notice of appeal."


	At the hearing of this application on 9 November 1995, counsel for the appellant undertook to file the necessary documentation in respect of the applications to the Court of Appeal.

	The history of this matter is as follows:
	The hearing took place before Kearney J on 9 March 1993 and 18 March 1993.  Judgment of Kearney J, in respect of the appeal and cross appeal, was delivered on 19 June 1995.

	Judgment by consent was taken out on 12 July 1995.  This judgment by consent recorded the actual amount to be paid out consequent upon the Reasons for Judgment of Kearney J delivered 19 June 1995.

	Mr Francis, solicitor for the appellant, consented to the orders made by the Court dated 12 July 1995.  These orders were made pursuant to Order 77.02 of the Supreme Court Rules and were consequential orders following the decision of Kearney J. Mr Francis did not advise, either by letter or by oral communication to solicitors for the respondent, that his client was likely to appeal from the decision of Kearney J.  Pursuant to orders previously made by the Court the sum of $58,000.00 had been held in an interest bearing trust account under the control of the respondent's solicitors pending the outcome of the appeal to Justice Kearney.  Following the order made by consent on 12 July 1995, the amount of judgment was paid by solicitors for the respondent to solicitors for the appellant. I accept the matters in the affidavit of Neville Henwood sworn 18 October 1995 and set out paragraphs 9, 10, 11 and 12 of such affidavit:

	"9.	Had I been aware that the Applicant intended to appeal from Justice Kearney's decision, I would have recommended to the Respondent that he seek a stay of any order in the Applicant's favour pending the resolution of the appeal and a cross appeal which the Respondent might have against the Applicant.  Such cross appeal would relate to Justice Kearney's ruling in relation to the appropriate figure for goodwill of the business.

	10.	I am informed by the Respondent and verily believe that had I made such a recommendation to him he would have accepted that recommendation and instructed me accordingly.

	11.	I am aware as a result of the Applicant's evidence given at the hearing before the Master, and as a result of correspondence from the Applicant's solicitor (which forms part of annexure "B" hereto) that the Applicant is of limited means.
	12.	By reason thereof, I believe that in the event the Applicant is unsuccessful with any appeal, and/or the Respondent is successful with a cross appeal, the Respondent will be unable to recover any funds from the Applicant in satisfaction of any order which might be made as a consequence."


	Both parties agreed that the 28 day period for filing of a Notice of Appeal commenced on 19 June 1995 and expired on 17 July 1995.

	Mr Francis, in his affidavit sworn 12 September 1995, sets out in detail the history of the proceedings between the parties.

	The appellant's claim relates to a dispute between the appellant and the respondent as to the extent of the appellant's entitlement under a former partnership between the appellant and the respondent following the dissolution of such partnership.

	There are essentially three reasons for the delay:

	1)	Between the date of the hearing of this matter and the date on which Kearney J delivered his Reasons for Judgment, Mr Francis lost contact with the appellant and was unaware as to the appellant's whereabouts.

	Following the delivery of the judgment of Kearney J on 19 June 1995, Mr Francis attempted to contact the appellant and made numerous telephone calls and inquiries.  On or about 28 July he made contact with the appellant who had moved to live in Sydney.  The appellant instructed Mr Francis to lodge an appeal against certain aspects of such judgment.

	2)	On 13 July 1995, Mr Francis was required to care for his school age children during the school holidays to enable his wife to travel overseas to attend her late father's funeral.  Because of these events, Mr Francis was only able to attend his office on limited occasions until the resumption of school on 24 July 1995 and as a result his work program was interrupted to a significant degree.

	3)	On 20 June 1995, Mr Francis had discussed with Mr John Waters of counsel, the possibility of an appeal from the decision of Kearney J.  He had further discussions with Mr Waters between 1 and 8 August 1995.  On 17 August 1994, Mr Francis received from Mr Waters a lengthy and comprehensive opinion in regard to an appeal against the decision of Kearney J.  Both Mr Waters and Mr Francis needed to extensively research and re-read all of the relevant papers because the length of time that had elapsed between the hearing of the appeal and the date of the delivery of the judgment.  Between 23-25 August 1995, Mr Francis discussed with the appellant the content of Mr Waters opinion and received instructions to take all steps to proceed with an appeal against certain aspects of the decisions of Kearney J.  In addition, Mr Francis was required to discuss the matter with solicitors for the appellant's former wife, who had instituted proceedings in the Family Court at Darwin seeking orders for property settlement, including property the subject of these proceedings.  On behalf of the appellant Mr Francis sought instructions from solicitors for the appellant's former wife as to whether their client would support the lodgment of the appeal and fund half the cost of such an appeal.  On 12 September 1995, Mr Francis received a reply to this request.  On the same date Mr Francis filed an application for extension of time to file and serve Notice of Appeal.

	As to what constitutes "special reasons" as set out in rule 85.12.2, I apply the principle expressed in Jess v Scott and Others (1986) 70 ALR 185 at 193:

	"   It is useful to consider the meaning and application of r 15(2) against a background of an understanding of how other courts have applied corresponding rules.  But in the end, this court must construe and apply the terms of its own rule.  The question is what that rule means, and how it is to be applied to the circumstances of the case.
	It is clear that the rule reflects the same general structure exemplified by the various decisions we have discussed - the provisions of a time for lodgment of an appeal, but the provision also of a discretion to permit an appeal out of time where it is shown that the circumstances warrant the exercise of that discretion.  As Lord Guest, speaking for the Privy Council, put it in Ratnam v Cumarasamy [1964] 3 All ER 933 at 935: 'The rules of court must, prima facie, be obeyed, and, in order to justify a court in extending the time during which some step in procedure requires to be taken, there must be some material on which the court can exercise its discretion.  If the law were otherwise, a party in breach would have an unqualified right to an extension of time which would defeat the purpose of the rules which is to provide a timetable for the conduct of litigation.'
	What is needed to justify an extension of time is indicated in r 15(2) by the words 'for special reasons'.  It is that there be shown a special reason why the appeal should be permitted to proceed, though filed after the expiry of 21 day.  In that context, the expression 'special reasons' is intended to distinguish the case from the usual course according to which the time is 21 days.  But it may be so distinguished (not necessarily will, for the rule gives a discretion) wherever the court sees a ground which does justify departure from the general rule in the particular case.  Such a ground is a special reason because it takes the case out of the ordinary.  We do not think the use of the expression 'for special reasons' implies something narrower than this."


	In the matter before this Court, the application for extension of time to service Notice of Appeal was filed 8 weeks out of time.  In the interim period, solicitors for the appellant had consented to a judgment for amounts payable to the appellant consequent upon the decision of Kearney J.  Monies were paid out to the appellant from an interest bearing trust account under the control of the respondent's solicitors pending the outcome of the appeal to Justice Kearney.  I consider it is significant that at no time prior to 12 September 1995 did solicitors for the appellant, either by letter or oral communication, advise the respondent that an appeal was being considered.  I apply the principle expressed in Hughes v National Trustees Executors & Agency Co. of Australasia Ltd. [1978] VR 257, McInerny J at 263:

	"  The phrase 'good reason' imports, I think, a consideration of whether justice as between the parties is best served by granting or refusing the extension sought. The conduct of the applicant may here be relevant.  Obviously an applicant is less likely to be granted an extension of time where he has indicated that he proposes not to appeal and that indication has been acted on - see Esdaile v. Payne (1889), 40 Ch. D. 520 - than where, although he has allowed time to elapse, he has throughout the relevant period plainly indicated that he intends to appeal.
	There may, in appropriate cases, be other factors which would establish that injustice would be caused to the respondent if the extension of time were granted, as for instance, if the respondent has, on the footing that no appeal has been instituted, dealt (to the knowledge of the applicant) with assets the subject of or liable to be affected by the result of the litigation or by action taken on the faith of that decision.  This was the aspect which concerned the Full Court in Wyburn v. The Corp. of Canterbury (1893), 19 V.L.R. 302 where the Full Court imposed on the applicant special conditions to guard against this possibility."


	I accept the respondent would sustain some prejudice if the extension of time to file Notice of Appeal were granted because the proceeds have now been distributed to the appellant.  In addition the respondent is out of time to pursue a proposed appeal and cross appeal relating to Justice Kearney's ruling in relation to the appropriate figure for goodwill of the business.

	I am not persuaded that any of the three reasons put forward by the appellant for the delay in this matter, either individually or collectively, amounts to "special reasons".

	In deciding whether or not to exercise a discretion to extend time to file a Notice of Appeal, the important aspect is to do justice between the parties.  As stated in Gallo v Dawson (1990) 93 ALR 479, McHugh J at 480:

	"....  Thus, the present application was made over 16 months out of time.  However, the applicant relied on the provisions of O 60, r 6 to support her application.  That rule provides that the court or a justice may enlarge the time appointed by the Rules for doing an act upon such terms, if any, as the justice of the case may require and that the enlargement may be ordered although the application is not made until after the expiration of the time appointed or fixed for doing the act.  The grant of an extension of time under this rule is not automatic.  The object of the rule is to ensure that those Rules which fix times for doing acts do not become instruments of injustice.  The discretion to extend time is given for the sole purpose of enabling the court or justice to do justice between the parties: see Hughes v National Trustees Executors & Agency Co of Australasia Ltd [1978] VR 257 at 262.  This means that the discretion can only be exercised in favour of an applicant upon proof that strict compliance with the rules will work an injustice upon the applicant.  In order to determine whether the rules will work an injustice, it is necessary to have regard to the history of the proceedings, the conduct of the parties, the nature of the litigation, and the consequences for the parties of the grant or refusal of the application for extension of time: se Avery v No 2 Public Service Appeal Board [1973] 2 NZLR 86 at 92; Jess v Scott (1986) 12 FCR 187 at 194-5; 70 ALR 185."


	In the proposed Notice of Appeal being annexure A to the affidavit of David Edward Francis sworn 12 September 1995, the appellant states two grounds of appeal.  Both grounds of appeal appear to be in respect of findings of fact made by His Honour the trial judge.  The submission of counsel for the appellant is that these findings of fact were not based on evidence and accordingly there is an error of law (Wilson v Lowery (1993) 110 FLR 142).  I have not made a finding on this aspect.  Neither in light of the facts and circumstances of this application do I consider it necessary to do so (Jess v Scott & Ors (supra)).  My preliminary view based on the understandably brief submissions made on this aspect is that I am not persuaded that the findings of the trial judge amount to an error in law.  However, this is not the reason for declining to exercise a discretion to grant the application.

	In order to determine whether application of the rules would work an injustice, I have had regard to the history of the proceedings, the conduct of the parties, the nature of the litigation, and the consequences for the parties of the grant or refusal of the application for extension of time (Gallo v Dawson (supra)).  I consider the weight of these factors to be in favour of the respondent.

	Accordingly, I propose to refuse the appellant's application for extension of time to file and serve Notice of Appeal.

	Leave is granted to the parties to apply on the question of cost. 

