

	1

PARTIES:					DIRECTOR OF PUBLIC PROSECUTIONS

						v

						CHARMAINE JUDITH KENNY

TITLE OF COURT:			SUPREME COURT (NT)

JURISDICTION:				SUPREME COURT

FILE NO:					30 of 1994

DELIVERED:				Alice Springs 17 February 1995

HEARING DATES:				14 February 1995

JUDGMENT OF:				MARTIN CJ



CATCHWORDS:

Criminal law - Jurisdiction, practice and procedure - Charges - Accused charged with simple offence and crime - Misuse of Drugs Act (NT) - Whether Supreme Court has jurisdiction over a simple offence - Simple offence on indictment struck out

	Criminal Code (NT) ss 3, 188, 299, 300, 303, 305, 309,
		and 344
	Justices Act ss 12, 13, 14, 15, 16, 110, 120, 121A and 		142
	Misuse of Drugs Act



REPRESENTATION:

	Counsel:

	Crown: 		Mr C Roberts
	Defence: 		Ms L Liddle

Judgment category classification: 
Judgment ID Number 	95003
Number of pages: 	7


	6

mar95003

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT ALICE SPRINGS


No. 30 of 1994



						BETWEEN:

						DIRECTOR OF PUBLIC PROSECUTIONS
								

						AND:

						CHARMAINE JUDITH KENNY
							



CORAM:   MARTIN CJ.



	REASONS FOR JUDGMENT

	(Delivered 17 February 1995)


		A preliminary question arose in these proceedings going to the jurisdiction of the Court of Summary Jurisdiction and this Court in relation to certain offences under the Misuse of Drugs Act.

		The accused was first before the Court of Summary Jurisdiction at Alice Springs when she pleaded guilty to each of the following charges:

	1.	That between 23 July 1994 and 6 August 1994 at Alice Springs she unlawfully supplied a dangerous drug, namely lysergic acid, to another person and the dangerous drug was a drug specified in schedule 1 to the Misuse of Drugs Act, contrary to s5 of the Act. The offence is described by that section as being a crime and the maximum penalty in these circumstances was 14 years imprisonment.  

	2.	That she administered the same drug to herself contrary to s13 of the Act.  That offence is simply described as being "an offence" for which the maximum penalty is $2,000 fine or imprisonment for two years.  

		The facts, in brief, were that the accused had obtained a number of what are described as LSD tabs from a supplier, some of which she then sold and one of which she took herself.  Some were found at her house when the police executed a search warrant, but she was not charged with possession.

		Upon the plea of guilty to each offence being accepted by his Worship, he considered the matter and after an adjournment, expressed himself to be concerned that he had been unable to locate any information which might assist him in fixing the appropriate penalty for a case of this type.  It appears that there had been no prosecutions concerning lysergic acid in the Alice Springs area for at least eleven years.  He thought that it would be better if the first matter was dealt with by this Court rather than endeavouring to fix a sentence which could be the subject of appeal, thus involving additional expense and delay before finality in the proceedings.  In the course of his remarks, his Worship referred to s23 of the Misuse of Drugs Act, and relying on some of the provisions of that section, said that he would disregard the plea of guilty and regard the facts admitted as evidence with a view to committal.  He proceeded to find there was a case to answer and addressed the accused in accordance with s110 of the Justices Act.  He then committed the accused to this Court for sentence.

		His Worship did not deal with the simple offence.  At the commencement of his remarks at p9 of the transcript he says:  "Yesterday Miss Kenny pleaded guilty before me to two charges: one of supplying a dangerous drug namely lysergic acid, a schedule 1 substance, and secondly, administering to herself a dangerous drug, namely lysergic acid.  In relation to the first charge which is the one which causes me concern ....."  His Worship then goes on to set out the facts and noted the election of the prosecutor to proceed under s22, which could only relate to the supply charge.  There are other indications, for example, a reference to s37(2) of the Misuse of Drugs Act which indicate that his Worship's mind was firmly fixed upon the supply charge as does his later reference to the maximum penalty of 14 years imprisonment that might be imposed in this jurisdiction.  There is nothing said about the charge for the simple offence and there is no endorsement on the file which would indicate that separate consideration was given to the two charges.  The position is that the charge for the simple offence remains before the Court of Summary Jurisdiction though what can be done about it there is not clear.  

	The charge relating to supply of the drug is not a crime which may be dealt with in the summary manner pursuant to any of the provisions of the Justices Act, such as sections 120 and 121A.  But there is a special regime in respect of offences against   the Misuse of Drugs Act.  It is provided in s22 of that Act that where a person is charged with an offence against ss5, 7, 8, 9 or 11 of the Act, is liable on conviction to a fine or to imprisonment for a term not exceeding 14 years, proceedings in respect of the commission of the offence may be taken summarily, in which case, there is a jurisdictional limit on the penalty which might be imposed.  The offences provided for in those provisions are all described as crimes, but there are other offences prescribed under the Act which are simple offences (for example ss12, 13, 14, 15 and 16) in respect of which proceedings would be taken on complaint under the Justices Act and be dealt with in the Court of Summary Jurisdiction.

		Section 23 of the Misuse of Drugs Act provides in subs(1) that proceedings for summary conviction of a person for an offence against the Act shall be before a Magistrate.  That provision does not distinguish between proceedings for conviction on simple offences or proceedings for the summary conviction of crimes as permitted under s22.  It is provided in subs(2) that where in pursuance of s22 an offence may be prosecuted on indictment or summarily, the proceedings before a Magistrate shall be proceedings with a view to the committal of the defendant for trial or sentence, unless the prosecution elects that they shall be proceedings with a view to summary conviction.

		Where proceedings are taken with a view to summary conviction of a defendant, and the Magistrate forms the opinion that the offence ought to be prosecuted on indictment, a Magistrate shall abstain from determining the charge summarily and shall instead deal with the proceedings as proceedings for the committal of the defendant for trial or sentence.  I have considered whether this provision might be utilised so as to enable a Magistrate to commit a defendant for trial or sentence in respect of a charge for a simple offence.   However, taken in its context, the provision is limited to charges referred to in s22 in respect of which summary proceedings have been taken.  It was thus in order for his Worship to have proceeded under s23 in respect of the charge of supply of the drug, but not in respect of the charge of self administration of it.  

		Section 344 of the Criminal Code envisages an indictment being presented against a person who has been committed for sentence for a crime (contrast s142 Justices Act).  Section 3 of the Code distinguishes between three kinds of offences, crimes, simple offences and regulatory offences, and throughout the Code the sundry offences are described either as being crimes or offences (for example see the distinction in s188(1) and (2)).  An offence not otherwise designated is a simple offence (s3(4)).

		The problem raised by the learned Crown Prosecutor was whether the indictment could contain both charges, one for the crime for which the accused was committed for sentence, and the other for the simple offence.  Section 3 provides that a person charged with a crime cannot, unless otherwise stated, be prosecuted or convicted except upon indictment and unless otherwise stated, a person guilty of a simple offence or a regulatory offence, may be summarily convicted.  There is no clear provision conferring jurisdiction on this Court to entertain a complaint for a simple offence, that rests with the Court of Summary Jurisdiction pursuant to the Justices Act.

		There is no express provision in Territory law enabling a count charging a person with a simple offence to be included in an indictment.  Given the jurisdictional arrangements between the Court of Summary Jurisdiction and this Court, it would be unlikely that the Parliament intended that this Court should have jurisdiction over simple offences without saying so in plain language.  It might be said, for example, that the use of the word "offence" in ss299, 300, 303 and 305 of the Code embraces simple offences and crimes alike, but I think not.  The issue does not call for decision here, the proceedings being upon a committal for sentence, not a committal for trial (s299).  Given the facts it is unlikely the two offences would fall within s309.

		The addition of the count for the simple offence on the indictment is not permissible and it is struck out.  This Court can only deal with the accused for the offence for which she was committed for sentence.

