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THE SUPERINTENDENT DARWIN PRISON
Third Defendant





CORAM:	MARTIN J.



REASONS FOR JUDGMENT
(Delivered 4 February 1992)




On 9 January I ordered that the plaintiff be discharged from the custody of the first and third defendants after hearing argument upon the returns made by each of them to a writ of habeas corpus which I ordered to be issued and served upon them on 3 January.	When making


that order I indicated reasons would be given later.


on 3 January counsel, acting upon the instructions of the plaintiff, approached me as a Judge of the Court pursuant too. 57 and sought the issue of the Writ.	Rule
57.02 requires that notice be given to the defendants, but I regarded the matter as urgent and in the exercise of the discretion conferred by r. 57.02(8) dispensed with compliance with that requirement.	The urgency was that the plaintiff was being held in custody pending deportation, to which effect could be given by placing him on an aircraft leaving Darwin for overseas at any time.	The affidavit then supplied disclosed: (a) that the plaintiff had arrived in Australia in 1974 and was granted permanent residence status; (b) in April 1980 he returned to the United Kingdom where he was convicted of certain offences, details of which will be considered later; (c) on 14 January 1981 he returned to Australia, but did not then disclose those convictions;
(d) in April 1986, he was convicted in the Supreme Court of
the Northern Territory and sentenced to a period of imprisonment which did not expire until August 1991; (e) in the meantime, in March 1990, a delegate of the Minister of State responsible for administering the Migration Act had purported to make a deportation order with reference to the convictions suffered whilst out of Australia.


After the expiry of the period of imprisonment for the Territory offence, the plaintiff was detained in custody
purportedly pursuant to the statutory powers consequent upon the making of the deportation order.

From evidence set out in that affidavit, it appeared that there may not have been proper grounds for the making of the deportation order and since the plaintiff's detention in custody depended upon the validity of it, it was a proper case for the issue of the Writ requiring the defendants to have the plaintiff before the Court and to submit to the further order of the Court as to his custody (Form 57A).

The returns to the Writ were ordered to be made on or before 10am on 7 January, at which time there was an appearance on behalf of the first and second defendants together, and of the third defendant separately.	Counsel for the first and second defendants indicated that returns to the Writ were not then available, but were expected to be ready to be filed later that day; so far as the second defendant was concerned, it would claim that it did not have custody of the plaintiff.	The suggestion was made that a named immigration officer, delegate to the Minister, might be joined as a defendant.	Counsel for the plaintiff rejected those suggestions.		The consequences have yet to be determined on the adjourned question of costs as between the plaintiff and the second defendant.

The third defendant's return to the writ claimed
that the plaintiff was detained by a direction that he be held in custody pursuant to s. 93 of the Migration Act, issued by a delegate of the first defendant and that that direction was binding upon the third defendant by virtue of
s. 94 of the Migration Act.


The return to the writ made by the second defendant was that the plaintiff was not detained by it.	As to that filed on behalf of the first defendant, the grounds of detention disclosed were that (a) on 21 March 1990, a delegate of the Minister ordered pursuant to s. 60 of the Migration Act that the plaintiff be deported from Australia,
(b) that on 29 March 1990, another delegate of the Minister
gave the plaintiff notice of the making of a deportation order, setting out particulars of the order and stating that from the time when he would otherwise be entitled to be released from custody of the third defendant, he would be kept in custody under the Migration Act, and (c) that on 21 March 1990 a delegate of the Minister directed the superintendent of the Alice Springs prison that the plaintiff be kept in custody, pending deportation, until the plaintiff was placed on board a vessel for deportation.
Reliance was placed on ss. 93(8) of the Migration Act.	The
plaintiff takes no point that although the superintendent of the Alice Springs prison was directed to keep him in his custody, he in fact ended up in the prison at Darwin.	There was an objection, though not vigorously pursued, that the return to the writ by the first defendant was not adequate,
but in the events which happened it was not necessary for that matter to be decided.	However, I note what has been said about the nature of the return required by Starke J. in The King v Bevan; ex parte Elias and Gordon (1942) 66 CLR 452 at 475:

"The return to a writ of habeas corpus does not require minute correctness if the substance of the facts are stated; it must, however, contain the truth of the matter and convey sufficient information to the court to enable it to see the grounds of the validity of the detention of the persons detained ... The nature of the return required depends upon the circumstances of the case."


I consider that the return made by the first defendant was an adequate return, but that does not dispose of the real question.	Early in the proceedings counsel for the first defendant was inclined to contend that this Court could not go behind the return with a view to examining the validity of the deportation order and the arrangements made for the plaintiff's detention consequent upon it.	However, that argument was not pressed, and rightly so, as to which see, for example, Collis v Smith (1909) 9 CLR 490, R v Greig ex parte Beavan and Sinclair (1944) VLR 66; Macdonald v The Attorney-General (1980) 24 SASR 294 and in this Court R v Kelsey ex parte Bailey (1958) NTJ 593 and R v Liveris ex parte Da Costa (1962) 3 FLR 249.

The deportation order recites that the plaintiff "being a non-citizen, entered Australia on 14 January 1981"


and that he was an illegal entrant "by virtue of subsection 14(2) of the Migration Act 1958 in that he was, at the time of that entry, a person who had been convicted of two or more crimes and sentenced to imprisonment, within the meaning of s. 20 of the Act, for a period totalling at least one year, and he is not the holder of a properly endorsed valid entry permit of the kind referred to in that subsection".

The Minister (or his delegate) may, after considering the prescribed matters and no other matters, order the deportation of a person who is an illegal entrant under any provision of the Migration Act (s. 60(1)).	It was common ground that the plaintiff was a non-citizen (that is a person who is not an Australian citizen (s. 4)) and that bys. 14 of the Act a non-citizen becomes an illegal entrant upon entering Australia unless he or she is the holder of a valid entry permit.		By ss. (2) of s. 14 it is provided that where a person to whom s. 20(1) or (2) applies has entered Australia then after that entry the person is an illegal entrant at any time while he or she (a) remains in Australia; (b) is not a citizen; and (c) does not hold a properly endorsed valid entry permit or a properly endorsed valid entry visa.	If a non-citizen enters Australia when he or she had been convicted of two or more crimes and sentenced to imprisonment for a period totalling at least one year (s. 20(1)(d)(iii)) that person may give to the Secretary a notice stating that that person is, for reasons
specified in the notice, a person to whom the subsection concerned would apply, or applies, and a visa or entry permit may be granted with the appropriate endorsement.	The plaintiff did not give any notice under s. 20 and thus the document granting him entry to this country was not endorsed.		The only relevant matter before the Minister (or his delegate) to consider pursuant to s. 60(1), as prescribed, was whether or not the plaintiff was an illegal entrant.	He clearly determined that he was, expressly basing his decision upon the fact that the plaintiff's entry documents were not endorsed as required by the Act in circumstances where he fell within the provisions of s. ' 20(1)(d)(iii).	The combined effect of s. 93 and s. 94 was that the deportation order having been made in respect of the plaintiff, who was at that time in custody of an authority of the Territory and having been given the required notices, he was liable to be kept in custody as a deportee pending deportation.	Apart from any other power this Court may have to go behind the deportation order, one effect of which was to have the plaintiff detained, ss. (11) of s. 94 provides that nothing done under s. 93 prevents it from ordering the release from custody of a person held in custody under s. 93 where the Court finds that there is no valid deportation order in force in relation to that person.

There was before me when the ex parte order was made for the issue of the writ of habeas corpus evidence of a document which the Minister's delegate had before him
before the deportation was made.	It comprised what appears to be a record of convictions recorded against the plaintiff kept by the "Metropolitan Police", and it relevantly shows the following:


DATE	COURT
19.11.80	Waltham Forest
Magistrates
 
OFFENCES
Theft (2 cases)
 
SENTENCE
6 months imprisonment suspended for 2 years on both



There is English authority that as the suspended sentences had not been expressed to be consecutive to each other when they were passed, they must be treated, in order to take effect, as concurrent to each other (Wilkinson (1970) 54 er App R 437 referred to under the notes to R v Corry (1973) Crim LR 381.	Prior to this action being
brought there was no other information before the Minister's delegate such as would enable him to treat the record before him as disclosing other than that the sentences passed upon the plaintiff were concurrent.	In fact, during the course of the proceedings further enquiries were made and counsel for the first defendant informed the Court that it had been confirmed that the sentences were ordered to be served concurrently.	It is in the light of those facts that the basis for the making of the deportation order which has led to the plaintiff having been detained in custody since August of last year falls to be considered.
I cannot see how a person sentenced to imprisonment for concurrent periods of six months on each of two charges for a crime falls within the statutory description as being a person "sentenced to imprisonment for a period totalling at least one year".	He was not sentenced to a period of imprisonment totalling at least one year, he was sentenced to imprisonment for a period totalling six months and in those circumstances the Minister had no jurisdiction to make a deportation order.	It was invalid.
The plaintiff was not a deportee, because he was not a person in respect of whom a deportation order was in force (s. 4), and there was no authority in the Minister to have him kept in custody pending deportation.	I note the same view has been taken of the provision by French J. in Sciascia v Minister for Immigration and Ethnic Affairs (1991) 101 ALR 321 and by Burchett and Lee JJ. in the Minister's appeal against that decision in the Full Court of the Federal Court, (unreported 13 September 1991).	All of their Honours pay regard to the legislative history of s.
20(1)(d)(iii) which goes to reinforce the view I take based upon the plain meaning of the words.	At p. 12 of the unreported reasons for the decision of the majority on appeal, their Honours say:

"The point is that sub-paragraph (iii) makes no express distinction between cumulative and concurrent sentences.	Yet the slightest reflection will show that an express reference was at least very desirable, in order to avoid uncertainty.	Has a person, who has been sentenced to two sentences of 6 months of imprisonment, to be served concurrently, been "sentenced to

imprisonment for periods aggregating not less than one year"? In our opinion that would be a strange conclusion."


Later at p. 13, when referring to the latest amendment by which the period became defined as one "totalling at least one year", their Honours added that that seemed to be "unambiguously referable to a single period which will not include several unconnected and discrete periods of imprisonment arising out of two or more separate sentences".

For these reasons I ordered that the plaintiff be discharged from custody forthwith.

Before completing my remarks I should refer to the procedure by which the plaintiff brought this matter before the Court.	I have already dealt•with the orders made upon a determination that the application was urgent, but at that same time I required that the plaintiff file and serve the appropriate originating process without delay.	Two documents were filed in response to that request, the first a summons in Form 46A and the other an Originating Motion between parties in Form 5B.	An application for an order for habeas corpus is required to be made upon summons (0. 57) and Form 46A is appropriate.		By the summons and by the Originating Motion filed at the same time, the plaintiff sought orders that the deportation order was invalid, that the detention of the plaintiff was unlawful and that the
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plaintiff be released from custody.	No objection was made to reliance by the plaintiff on both of those processes upon the one file, but I regard it as quite irregular.	This was an application for writ of habeas corpus and the rules are explicit as to the procedure to be adopted.	The Originating Motion serves no purpose.
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