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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA


No. SC 337 of 1991
 

IN THE MATTER OF the Workers' Compensation Act

AND IN THE MATTER OF an appeal
from a determination of the Workers' Compensation Court in Darwin

BETWEEN:

RYDALL ARTHUR RADCLIFFE WILSON
Appellant

AND:

BILLY LOWERY
Respondent



CORAM:	KEARNEY J



REASONS FOR DECISION

(Delivered 8 July 1992)


This is an appeal from a determination of the Workers' Compensation Court in Darwin, made on 12 and 20 August 1991.	I heard argument on 26 November 1991, and rule today.

The proceedings in the Workers' Compensation Court

	The respondent's case


The respondent claimed compensation under the Workers' Compensation Act (herein "the Act") for injuries he suffered on
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10 September 1984 when he was involved in an accident which, he claimed, occurred in the course of his employment by the appellant as a pet meat shooter.	He contended that on that day he drove a motor vehicle owned by the appellant on the Arnhem Highway, in the course of his employment by the appellant.	Approximately 100 metres east of the Adelaide River bridge the motor vehicle had a (single-vehicle) accident.	In the accident the respondent sustained injuries comprising, inter alia, a comminuted fracture through his left acetabulum and the separation of his left sacroiliac joint, together with a fracture of the upper part of the shaft of his right femur and the middle of the shaft of the left femur.	As a result, the respondent claimed to be totally incapacitated from earning an income from the date of the accident until he lodged his application for compensation on 17 April 1985, and to have sustained permanent injuries and to have incurred hospital and medical expenses.

The respondent claimed, inter alia:

	weekly compensation; and


	sums under s10 of the Act for the loss of function in and for the purposes of his employment as a pet meat shooter, equivalent to 100 per cent of the efficient use of his left leg, and a smaller percentage for the loss of function for those purposes, of the efficient use of his right leg.



	The appellant's case


First, the appellant denied that any employer/employee relationship existed between himself and the respondent; he contended that their relationship was that of contractor/independent subcontractor.	(The Court found against the appellant on that issue; he does not seek to challenge that finding on appeal).	Second, if their relationship was that of employer/employee, the appellant contended that the respondent's journey on 10 September 1984, in the course of which he was injured, was for his own purposes and not those of his employer - that is, when the respondent was injured he was "on a frolic of his own", and was not driving in the course of his employment and accordingly could not receive compensation.

	The Court's decision


	Whether employer/employee relationship existed

The learned Magistrate found for the respondent on this issue,	holding that there was an employer/employee relationship between the appellant and the respondent, at the time the respondent was injured; and, further, that the accident occurred while the respondent was driving the appellant's vehicle in the course of that employment.

His Worship reached his conclusion that an employer/employee relationship existed between them after
carefully discussing at length the evidence as to the way in which a pet meat shooting team usually worked in the Northern Territory, and the evidence relating to the mode of work actually adopted by the appellant and the respondent and others in the appellant's pet meat shooting team in 1984.	His Worship made findings of fact in relation to these matters, and discussed the legal tests to be applied to those facts to ascertain whether an employer/employee relationship existed.	As his Worship's conclusion that the relationship was one of employer/employee is not now challenged, it is not necessary for me to review further that element of his determination.

However, I note that when considering, as one of the relevant indicia to determine the nature of their relationship, the matter of control over the manner of working, his Worship concluded:-

"I am satisfied that the evidence points to overwhelming control by [the appellant] over the organisation of the pet meat shooting activities of the team, the creative decisions and the timing of the making of the decisions as well.	The initial system of work was laid down by him and the recruitment on an individual basis of the men to comprise the personnel of the team was carried out by him.	The [appellant's] control extended to the choice of campsites and the decision to break camp for the team.		The movements were based on his calculations of the presence and absence of horse herds in a particular area.	There was some scope for the individuals to make suggestions and provide their assessments of the stock number situations but they exhibited an obedience to a central command at all stages of the pet meat shooting enterprise."

Further, his Worship concluded, as regards another index, the duration of the relationship,

"There is no suggestion, I am satisfied, that the [respondent] was engaged for a period to produce a certain result."


	Whether respondent injured while in the course of his employment

His Worship then turned to consider whether the respondent-employee was in the course of his employment, or was on a "frolic of his own", at the time of the accident.	He examined the evidence and made the following findings of fact at pp18-19:-

"[The appellant and the respondent] discussed having a day off on the 10.09.84.	It was agreed that they would rest.	Upon return to camp [the appellant] changed his mind and decided to go with a photographer and shoot on Ban Station (sic) and scour some new countryside for horses.		Mr Terry Halse had mentioned to [the appellant] that the team of men was tired and that they could shoot buffalo on his property at Marrakai Plains.	This offer was put to [the respondent] by [the appellant] on a take it or leave it basis, ie, go and have an easy day or have the day off.	It was further put that [the respondent], if he went, would have to borrow Mr Halse's rifle.		If he went I am satisfied [the respondent] would take one of the two vehicles used by the team.	The other would be driven by [the appellant] and used to transport the photographers to Ban Ban Station were they would take pictures of [the appellant] shooting feral animals.		[The appellant] left camp before the others were awake.

I find as a fact that [the respondent] decided to shoot buffalo on Mr Halse's property that day, the 10.09.84. He had with him Mr John Mahoney.	[The respondent] had
borrowed Mr Halse's gun to shoot the buffalo and was using [the appellant's] vehicle.	[The respondent] had chosen to go shooting because amongst other things [the appellant] was going to shoot some beasts and [the respondent] felt obliged to do the same.	[The appellant] had no arrangement to shoot horses on Marrakai Station.	There was a verbal arrangement however that during their travels the team could shoot buffalo which were on the Arnhem Highway or adjacent to the road if they were passing along that road as it passed through Marrakai Station - - - this arrangement had never been put into practice.		There is no evidence as to what arrangements would be for the payment to the shooters.	On the 10.10.84 (sic) no arrangements were discussed as to who would be paid for the meat from the buffalo that was butchered.	[The respondent] felt that they would be paid as before.		[The appellant] never applied his mind to the question until afterwards when he thought that he ought to be paid for fuel etc.	Mr Halse did not apply his mind either to the question of the way in which the payment would be arrived at.	-  - I am satisfied that none of the parties considered the matter in detail.	I am also satisfied that there was no other direction to [the respondent] concerning the ownership of the meat that was to be obtained.	No matter who may have owned it [the respondent] was never informed that it was his or that the meat derived from the enterprise was Mr Halse's and any arrangements would have to be entered into with him.		In short, it was never made clear to [the respondent] that though he was using [the appellant's] vehicle and ammunition and had borrowed Mr Halse's gun the enterprise was his [own] enterprise and his employer might wish him to defray the running costs of the loaned vehicle and its equipment."


His Worship then proceeded to consider the relevant principles of law which, when applied to a factual situation involving an employee, determine whether the employee was at the time in the course of his employment.	He set out as those principles the eleven "well established postulates" enunciated by Isaacs J in Bugge v Brown [1919] 26 CLR 110 at 116-122.
His Worship noted that these principles were enunciated in
relation to the determination of an employer's responsibility for his employee's tortious act, and that Isaacs J had stated at pp121-2:-

"As I understand the cases on the English Workmen's Compensation Act - - - an act of a servant in the course of the employment means an act in the course of the service either to effect directly the main purpose of his employment or to effect some purpose incident to it, and that, whether the incidental connection arises expressly or by implication."


His Worship then mentioned five other authorities to which he had been referred: The Commonwealth v Oliver [1962] 107 CLR 353; Whittingham v Commissioner of Railways (WA)	(1931) 46 CLR 22; Danvers v Commissioner for Railways (NSW) (1969) 122 CLR 529; Doonba Pastoral Company v Cunningham (1967) 67 SR (NSW) 288; and The Commonwealth of Australia v Staddon (1984) 1 FCR 95. He considered (p21) that they showed "that the Court looked at whether what the employee was doing was for the employer's benefit".	He noted that Fox J in 1984 in The Commonwealth of Australia v Staddon (supra) at 97 observed that:-

"- - in some of the more recent cases there developed a tendency to give the words ["in the course of employment"] a more liberal meaning, in the sense of a wider construction than had been the case theretofore."


His Worship then proceeded to assess the significance of the facts he had found, at pp21-22:-


"There are many unanswered questions concerning the meat product which would have been produced from a successful buffalo shoot on 10.10.84 (sic) by [the respondent].	It is not certain that Mr Halse would have been the owner of the meat from the beasts.	[The appellant] had no agreement with Mr Halse to shoot buffalo on Marrakai Station - -.	Even allowing for the different status that [the respondent] might assume, ie, either that of employee of [the appellant] or independent subcontractor with [the appellant], neither of the three men Halse, [the appellant] or [the respondent] cast their minds to the fine details of who would own the meat and who would pay for what part of the expenses disbursed for getting it.	Mr Halse denies that he would have charged any "royalty" for the meat.	There is no evidence that Mr Halse ever employed [the respondent] on that day.	[The respondent] gives no evidence that he was employed by Halse.	The evidence of Mr Halse is that at all relevant times he thought of [the respondent] as an employee of [the appellant].	Mr Halse made the offer to [the appellant] of Marrakai so that the men who he adjudged were tired could have an easy day.	There is only evidence that he approached [the appellant] directly in the belief that he was an employer.		Mr Halse did not approach [the respondent].	I am satisfied that the suggestion was handed on by [the appellant] to [the respondent] on a 'take it or leave it' basis, that is, have an easy day shooting or stay at home and rest.
[The respondent's] eventual decision to go shooting was not communicated to the [appellant].	No prohibition was placed on [the respondent] and I accept that [the respondent] considered himself obliged to go.
Arrangements concerning the rights and obligations that would accrue from a successful shoot producing meat of indeterminate ownership but possessing an easily calculable value would be the subject of negotiation and ratification at a later stage, I am satisfied.	I am also satisfied that though [the respondent] loved shooting and buffalo could be easier to shoot than horses the activity he embarked on, on the 10.09.84, had no recreational component.	Both he and [the appellant], I am satisfied, had accrued an amount of fatigue not dissipated by a night's rest.	[The appellant] had awarded himself and [the respondent] a day off and had then changed his mind about himself and decided to please some photographers and take them with him when he would explore new country to find stock and shoot on a
catch as catch can basis so the day would not be entirely unprofitable.

He knew that if [the respondent] did respond and go out shooting he would use one of [the appellant's] vehicles and use his bullets and shoot buffalo and produce meat, so that his day also would not be entirely unprofitable
- - .

- - it cannot be said that buffalo were never within [the appellant's] contemplation as a source of revenue."

His Worship then stated his conclusions at pp22-3, viz:-

"I am satisfied that on all the tests and upon the width of the construction given to the words, that [the respondent] suffered an injury and that injury was incurred during activities that were not prohibited by his employer, and were identical activities to [the respondent's] daily activities engaged in with his employer and that those activities were engaged in on his employer's behalf, and that his employer had an interest in those activities then, through the provision of equipment and later through the necessary ratification of expense details.	I am satisfied therefore the injury was received in an accident that occurred during activities that were reasonably incidental to his employment and arose in the course of his employment." (emphasis mine)


	The injuries sustained by the respondent in the accident

His Worship examined the medical evidence in detail.	He accepted the evidence of Doctor Schmidt, the respondent's surgeon.
He set out the injuries which he found the respondent had sustained; these included a closed fracture of the right femur, a compound fracture of the mid shaft of the left femur, and a dislocated hip in association with a complex fracture of the left
acetabulum.	He set out the treatment given for these injuries, and the respondent's subsequent medical history.

His Worship continued at pp24-26:-

"It is to be noted that I find as a fact and which formed part of my short findings that the applicant returned to his old occupation of pet meat shooting on his own account on 08.08.85.	That is before the first report by Mr Schmidt.	The surgeon noticed in 1987 that there was a decrease in flexion and in extension the applicant had 0-10 degrees fixed external rotation in regard to the left hip.	The  applicant's  most significant disability was his acetabular fracture and that had left him with an inch discrepancy in leg length which would require a shoe lift.	The applicant would require an operative procedure within the next 5 years for hip discomfort.	This may include hip debridement, hip fusion or total hip replacement arthroplasty.

The surgeon's 1987 estimate of the applicant's permanent disability was leg length discrepancy, 40% loss of use of the left lower extremity as a whole.	On the basis of loss of motion of the left hip 50% loss of function of the left lower extremity.

The surgeon noted that the applicant had given up his endeavours in the pet meat shooting industry and had obtained a more sedentary job.

In the surgeons 1990 report he refers to significant degenerative arthritis of the left hip caused by his severe acetabular fracture sustained in the accident of
10.09.84.	In 1990 the applicant was working as a hospital orderly without significant problem.

Of the three options that have been mentioned to alleviate the applicant's hip deficiencies the preferred option would be a non cemented total hip arthroplasty.
This is a piece of medical technology I am satisfied which has been developed for those of more advanced age than the applicant.	The life of the procedure is estimated to be about 15 years.	That life is considerably extended if the recipient lives a sedentary life as one would if one received the hip replacement at age 65, the age the procedure developers had in mind.
The surgeon goes on to say "once he has a total hip
replacement his activity will have to be curtailed significantly to minimise risks of component loosening and failure.	I think that he should be able to continue as an orderly but certainly in no position requiring more physical exertion or activity.	A more sedentary form of employment such as clerical work would certainly be favoured."

I find as a fact that the applicant throughout the period in spite of his disabilities pursued an undiminished life style.	This activity produced pain. After he began again pet meat shooting with his father and his brother "Frog" in August 1985 it became apparent to him that he could not continue with it as the pain was too great and his efficiency was limited.	He first gained employment at the Darwin Hospital on 17.12.86.

The pet meat shooting activities carried out by the applicant have been extensively dealt with in my findings of fact.	It will suffice if it is said that it requires the full range of motion in all joints and full extension and contraction, abduction and adduction in all limbs.

There is a need to run, bend, kneel, squat and climb. There is a need for stamina.	The surgeon does not recommend that the applicant return to such an occupation.	- - - I am satisfied that even while he carries out the duties of a wardsman he cannot run properly, his left leg is weaker than the right; he cannot bend properly, or squat; kneeling causes pain and because of the different strengths in his legs, and the decreased mobility I find he has had to adopt a different method of lifting patients and that is by the use of his shoulders and back alone with no assistance from the usually more powerful legs."


His Worship then set out at p26 for the purposes of s10(6)(b) of the Act his findings as to the degree of the respondent's permanent loss of the efficient use of his left and right legs for the purposes of his employment at the date of the injury, viz:-
"The surgeon has given evidence of functional loss of the left and right limbs.	As far as the right limb is concerned in my short reasons for decision the choice of the percentage is set out.		I there use the functional loss of 10% as the figure.		As far as the left leg is concerned the functional loss is a guide but what is urged in submissions is that as the leg injury is such that the applicant cannot resume his former occupation then the percentage loss should be 100%.	I have no difficulty with that submission.	In both cases I find that the stabilisation of the injury occurred before and after certain dates there mentioned and I think the finding there need not be reiterated here.	Otherwise my findings are set as set out in the short reasons for decision."


In his earlier "short reasons" of 12 August 1991 set out at pp3-4 his Worship had found, inter alia:-

"I am satisfied that the applicant's left leg at the hip and above the knee has suffered 100% permanent loss of the efficient use of that leg in and for the purposes of his employment at the date of the injury as a pet meat shooter, skinner and boner.	I am also satisfied that the injury was not stabilised until after the surgery in July 1988. - - The applicant also suffered injury and pain in his right leg namely a fractured right femur.
This was a closed not compound fracture.	I am satisfied that there is a percentage permanent loss of the efficient use of the applicant's right leg above the knee in and for the purposes of the applicant's said employment.	I am satisfied that this injury was stabilised on or a little after 28.03.1986. - - - The medical evidence is that the fracture necessitating the insertion and later removal of a kuntscher nail has contributed a 5% to 10% loss of function to that limb.
I am satisfied that a functional loss of 10% is the correct figures (sic) in all the circumstances to apply to the calculation of compensation."


The appellant's submissions

	The nature of the appeal

Mr Riley QC, of senior counsel for the appellant, conceded that s26(1) of the Act restricted the appeal against his Worship's determination to "a question of law".	This was common ground.	It means that the Workers' Compensation Court is the sole decision-maker as to questions of fact.	In general terms, as I said in John Holland Constructions Pty Ltd v Hall (1987) 45 NTR 11 at 26, the function of this Court on appeal is to decide whether the conclusions reached by that Court were open to it on the evidence placed before it.

What amounts to a question of law is a vexed question.

Several propositions are however clear.	Whether there is any evidence to support a finding of fact is always a question of law.
Where the Workers' Compensation Court is found not to have misdirected itself in law, and its conclusions of fact are supported by evidence, its findings cannot be disturbed.

In England, whether the facts as found justify a conclusion that the worker was 'in the course of his employment' when he was injured, a precondition to an employer's liability under s7(1) of the Act, is said to be a question of law; see Dennis v A.J.White and Co. [1917] A.C. 479 at 489, per Lord Finlay L.C..	But in Australia this must be understood in the light of the analysis in Azzopardi v Tasman UEB Industries Ltd (1985) 4 NSWLR 139 where Glass JA (with whom Samuels JA agreed) said at p155-6:-

"To say of a finding that it is perverse, that it is contrary to the overwhelming weight of the evidence, that it is against the evidence and the weight of the evidence, that it ignores the probative force of the evidence which	is all one way or that no reasonable person could have made it, is to say the same thing in different ways.		When proof that the finding of a jury is vitiated in this way, it will be set aside because it is wrong in fact.	Since the [Workers' Compensation] Act does not allow the Court to correct errors of fact, any argument that the finding of a Workers' Compensation Commission judge is vitiated in the same way discloses no error of law and will not constitute a valid ground of appeal.	It is also pointless to submit that the reasoning by which the Court arrived at a finding of fact was demonstrably unsound as this would not amount to an error of law, R v The District Court; ex parte White (1966) 116 CLR 644 at 654.

A finding of fact in the Commission may nevertheless reveal an error of law where it appears that the trial judge has misdirected himself i.e. has defined otherwise than in accordance with law the questions of fact which he has to answer. - - Further an ultimate finding of fact, even in the absence of a misdirection, may reveal error of law if the primary facts found are necessarily within or outside a statutory description and a contrary decision has been made, Hope v Bathurst City Council (1979-80) 144 CLR 1 at 10, Australian Gas Light Co. v
Valuer General (1940) 40 SR (NSW) 126 at 138 - - -.

- - -

Errors may be committed by a Workers' Compensation judge at any one of three points viz, determining the facts by way of primary findings and inferences, directing himself as to the law, and applying the law to the facts found.	At the first stage the determination of facts by a reasoning process marred though it be by patent error, illogicality or perversity will, as has been said, never be vulnerable to attack as an error of law by an applicant for compensation.	At the second stage any error made will by definition be an error of law.	At the third stage when the law correctly stated is applied to the facts found in order to produce a conclusion error may intrude again.	An erroneous conclusion that facts properly determined fail to satisfy a statutory test eg injury arising out of the course of employment, substantial interruption to journey, or failure to
provide suitable employment will ordinarily be an erroneous conclusion of fact.	It is only in marginal cases that the statutory test is satisfied or not satisfied as a matter of law, because no other application is reasonably open - - -.	Accordingly this Court will not entertain unexplained perversity of result as a ground for intervention although it will correct perverse or unreasonable applications of law to the facts found."	(emphasis mine)


I accept the submission of Mr Trigg, of counsel for the respondent, that the effect of the stringent test in Azzopardi is that even if facts are determined by a reasoning process marred by patent error, illogicality or perversity the determination will never be vulnerable to attack as an error of law.	See also State Rail Authority (NSW) v Arnaout (unreported, Court of Appeal (NSW),
28 September 1990), to the same effect.


	The first ground of appeal: whether the respondent was 'in the course of his employment', when injured

Mr Riley submitted that the real question in this appeal was whether the respondent was 'in the course of his employment' by the appellant at the time of his accident.	That is clearly correct.	As earlier noted, the finding that the respondent was an employee of the appellant at the time, is not challenged.	As
Mr Trigg pointed out, it is not in issue on this appeal whether the respondent suffered an injury, or whether he sustained that injury by accident.	The question is whether the injury by accident arose in the course of the respondent's employment by the appellant.	It follows, in my view, that his Worship was correct
in addressing what the expression "in the course of his employment" in s7(1) comprehended.

The first ground of appeal is that his Worship erred in not holding on the facts as he found them, that the respondent was not, at the time of his accident, 'in the course of his employment', in terms of s7(1) and s10(1) of the Act.	Mr Riley submitted that this error occurred, first, because his Worship applied the wrong test in deciding whether the respondent was in the course of his employment at the time of the accident; and, second, because on the findings made as to the primary facts, the respondent could not be regarded as being 'in the course of his employment' at that time.

Mr Riley submitted that on 10 September 1984 the appellant was not himself engaged in petmeating; that seems to be clear enough.	Mr Riley stressed that the shooting on which the respondent could have engaged himself on 10 September 1984, involved shooting buffalo on Marrakai, the property of Mr Halse, a property over which the appellant had no rights; the appellant's pet meat business was centred on horses, and not on buffalo;
Mr Halse, and not the appellant, was to supply the gun to the respondent for the purpose of shooting the buffalo; and the only connection which the appellant had with the buffalo-shooting enterprise that day was that the respondent used his vehicle and intended to use some of his equipment.

Mr Riley submitted that his Worship erred in

regarding as the "relevant principles to be applied", to determine whether on the facts the respondent was 'in the course of his employment' on 10 September 1984 when injured, the principles set out by Isaacs J in Bugge v Brown (supra).	It is correct that those principles are simply inapplicable, but his Worship had of course also cited other observations by Isaacs J at pp121-2 (see p7, above).	Further, the error is that those principles, framed in the context of the vicarious responsibility of an employer for the wrong-doing of his employee, are too limiting, in the context of the meaning of those words in workers compensation legislation.
As Dixon CJ pointed out in Kavanagh v The Commonwealth [1959-60]

103 CLR 547 at 556-7, in the context of workers compensation law the words 'in the course of employment' "necessarily received a new and enlarged application".	This error prejudiced the respondent, rather than the appellant.

Mr Riley also submitted that a citation by his Worship from Dixon J in Humphrey Earl Ltd v Speechley [1951] 84 CLR 126 at
134 was quite inappropriate to the resolution of the question before him.	His Worship had noted that Speechley was an 'interval' case in that it "involved a worker choosing to go for a fish lunch at some distance from the site of his job", and injured when returning to work.	Dixon J said, inter alia, at p134:-
"The question is whether the course adopted by the employee was reasonably incidental to the performance on that occasion of his duties. - -	If he so far deviates from what is reasonably incident to the execution of his duties as to proceed on a purpose of his own not fairly resulting from the nature or incidents of the employment, that purpose cannot be considered in the course of the employment."


I note further that Dixon J said in Speechley (supra) at p133:-


"The acts of a workman which form part of his service to his employer are done, needless to say, in the course of his employment.	The service is not confined to the actual performance of the work which the workman is employed to do.	Whatever is incidental to the performance of the work is covered by the course of the employment."


In the present case the accident happened on the road to Marrakai where the respondent intended to shoot buffalo.	To be compensable, an accident "must happen while the employee is doing something which is part of or is incidental to his service"; see Whittingham v Commissioner of Railways (W.A.) (1931) 46 CLR 22 at 29, per Dixon J.	In setting out the observations by Dixon J in Speechley, his Worship may have been intending to stress that he bore in mind the considerations mentioned there by his Honour as to the effect of any deviation by the respondent from what was reasonably incidental to his actual work.	As Dixon J had earlier pointed out in Henderson v Commissioner of Railways (W.A.) (1937)
58 CLR 281 at 294, where an injury is not sustained during the
actual work of the employee the question whether it was sustained in the course of employment-

"- - will depend on the nature and terms of the employment, on the circumstances in which work is done and on what, as a result, the workman is reasonably required, expected or authorised to do in order to carry out his actual duties."


This is the classic formulation, expressed in flexible terms, of the test to decide what is 'in the course of employment', in the context of injuries occurring in intervals between work.	Mr Riley submitted that Speechley and the cases referred to by his Worship at p21 of his judgment (p7 above), including Staddon, dealt with issues quite different to those raised by the case before
his Worship.	I do not believe that that is the case.	The appellant challenges the finding that at the time the respondent was injured he was 'in the course of his employment'.	It was clearly relevant for his Worship to examine authorities which bore on what was entailed by those words, even if they were 'interval' cases or 'camp' cases, and even if the question before his Worship was, as Mr Riley framed it, whether the respondent ever entered into employment on the day he had his accident.	I consider that formulating the question in that way disguises the reality that this was really, on one possible view of the facts, another type of 'interval' case; it is clear that 10 September 1984 was originally intended to be a holiday.
Similarly, in the 'camp' case of Danvers v Commissioner for Railways (supra), mentioned by his Worship, the "general consideration" mentioned by Barwick CJ at 537 is relevant to this case:-

"What may be in the course of employment is referable to the general nature and circumstances of the employment and not merely to the circumstances of the particular occasion out of which the injury to the employee has arisen."


In my opinion it was not erroneous for his Worship to have taken into account what Dixon J said in Speechley and to have considered the other cases cited to him.	The cases were relevant to his Worship's consideration, as Mr Trigg submits, because although they are directed to different factual situations all gave rise to the issue whether the applicant was in the course of his employment.

Mr Riley submitted that the question was whether the respondent on 10 September 1984 was in the course of his employment when he drove off in the appellant's vehicle to shoot buffalo.	He submitted that his Worship applied the wrong tests to determine that question, a matter apparent from the form of the words emphasized in his findings set out at p9 above.	I do not consider that his Worship applied tests which prejudiced the appellant's case (see p17).	The tests which he mentioned were conjunctive.	There can be no doubt, in my opinion, that
his Worship was addressing himself to the question posed by s7(1) of the Act - did the accident arise in the course of the respondent's employment?

Mr Riley submitted that the finding that the "accident occurred during activities that were reasonably incidental to his employment" cannot be correct; I consider that it was open to
his Worship to take the view that the respondent's driving to Marrakai was "reasonably incidental" to his employment in shooting buffalo there.	See the observations by Dixon J in Speechley at p133, at p18 above.

I note that Mr Riley took me to the facts found by his Worship and to parts of the evidence, which he submitted
showed that the respondent was not in the course of his employment at the time of the accident; in my view that aspect of the question falls within the province of a conclusion of fact, as set out by Glass JA in Azzopardi, at pp14-15 above.



	The second ground of appeal


The second ground of appeal, as amended, is:-


"The Court erred in making findings contrary to the finding made in proceeding no. 8424733 in the Workers' Compensation Court at Darwin between John Guy Mahoney and the Appellant, and in proceeding no. 817 of 1987 in
the Supreme Court of the Northern Territory between John Guy Mahoney and the Appellant."


As background, Mr Riley explained that the single-vehicle accident on 10 September 1984 in which the respondent received his injuries occurred while he was in the appellant's vehicle with one John Mahoney, on his way to Marrakai to engage in shooting buffalo.
Mr Mahoney was also injured in that accident; he was one of the shooting team, like the respondent, and he also had claimed that his injury arose in	the course of his employment by the appellant.	Mr Mahoney had instituted compensation proceedings No.8424733 against the appellant.	In her judgment of 13 November 1987 in that case, the learned Chief Stipendiary Magistrate reviewed the evidence placed before her, which included testimony by Mr Mahoney, the appellant and the respondent.		She found the appellant the most credible of those witnesses.	She concluded "that [the respondent] and Mr Mahoney were not on [10 September 1984] engaged in employment for [the appellant]", and entered judgment for the appellant.

Mr Mahoney unsuccessfully appealed to this Court against that determination.	In his decision of 15 April 1988 Martin J observed that the appeal was restricted to questions of law.
His Honour noted that her Worship had made no finding as to whether Mr Mahoney had been employed by the appellant, prior to
10 September 1984.	The failure to make a finding on that matter
was attacked as an error of law; his Honour rejected that submission on the basis that the reasons given by her Worship "show that there was something quite different about the [prior] arrangements [between Mr Mahoney and the appellant] and what
[Mr Mahoney] set out to do on [10 September 1984]", and

her Worship had not erred in approaching the matter in issue in the way that she had.	His Honour noted that there was evidence which could support her Worship's findings of fact and her conclusion that neither the respondent nor Mr Mahoney were "engaged in employment for" the appellant at the time of their accident.	His Honour held that her Worship had implicitly found "that there had been a change in the relationship between
Mr Mahoney and [the appellant] existing prior to 10 September, and on that day."

Against that background Mr Riley submitted that the error, set out in the second ground of appeal, rested on issue estoppel, in that the issues in Mr Mahoney's case were exactly the same as the issues in the respondent's case.	He informed me that the same people had testified in each case; the accident was one and the same in each case; both Mr Mahoney and the respondent were at the time employees of the appellant; the question in each case to be answered by the court was the same - was the applicant in the course of his employment on 10 September 1984 when he was injured in the (same) single vehicle accident?	Mr Riley submitted that had their cases been heard together, the result, whatever it
may have been, must have been the same in each case.	Mr Trigg concedes none of these matters.

Issue estoppel constitutes one application of the general rule encapsulated in the doctrine of res judicata, the general purpose of which is to prevent litigants from abusing the judicial process by re-litigating causes of action and issues, to bring finality to litigation and to avoid a multiplicity of proceedings.	Issue estoppel is particularly designed to prevent parties fighting again in an action between them, an issue determined in a prior action between them.	See generally Blair v Curran [1939] 62 CLR 464 at 531-2, per Dixon J.	As I	understand the matter, what Mr Riley has called the "narrower approach" to issue estoppel holds sway in Australia.		It requires mutuality of parties; that is to say, the parties, or their privies, to both pieces of litigation must be the same.	While this requirement for mutuality has largely been rejected in the United States, it still holds sway here.

Mr Riley referred me to the differing views as to the limits which should be put on the plea of issue estoppel, as set out in North West Water Ltd v Binnie and Partners [1990] 3 All ER
547 at 552, per Drake J:-


"One approach is what I will call the broad one which holds that the true test of an issue estoppel is whether for all practical purposes the party seeking to put
forward some issue has already had that issue determined against him by a court of competent jurisdiction, even if the parties to the two actions are different.	The conflicting approach is to confine issue estoppel to that species of estoppel per rem judicatam that may arise in civil actions between the same parties or their privies: see, for example, Lord Diplock in Hunter v Chief Constable of West Midlands [1981] 3 All ER 727, [1982] AC 529."

His Lordship discussed the matter at pp558-561 and concluded that the broader approach to a plea of issue estoppel is to be preferred.	On that approach, it would seem, the estoppel should apply even against a non-party to the earlier litigation, provided the non-party had had a full and fair opportunity to litigate the issue.	I should say that there is no real evidence before me to show that the respondent had such an opportunity to litigate the issue prior to this case.	He was never a party to Mr Mahoney's proceeding.		No question of abuse of process arises; see David Jones v Zapasnik (1982) 42 ACTR 6 at 15.	Although the estoppel point was raised before the learned Magistrate, there is a lack of evidence as to the essential aspects of the authority, knowledge and concurrence of the respondent.	It is not sufficient to say simply that Mr Mahoney and the respondent were either both employed by the appellant or not employed.

Mr Riley conceded that in the case of motor vehicle accidents, the narrower view of issue estoppel obtains in Australia.	He submitted that the rationale which led to that approach had no application in this case and that the "robust" or
broad approach should be adopted, as it had been, for example, by McCarthy J, dissenting, in Craddock's Transport Ltd v Stuart [1970] NZLR 499, a motor vehicle case.	I decline to do so; I do not think it represents the law in Australia.

However, if the narrower approach to issue estoppel is held appropriate, Mr Riley submitted that the respondent nevertheless fell within its scope, on the basis that he was a privy of Mr Mahoney, being in the same interest or capacity.	In that respect he relied on what was said by Barwick CJ in Ramsay v Pigram [1967-68] 118 CLR 271 at 276:-

"Long standing authorities, in my opinion, warrant the statement that, as a mechanism in the process of accumulating material for the determination of issues in a proceeding between parties, an estoppel is available to prevent the assertion in those proceedings of a matter of fact or of law in a sense contrary to that in which that precise matter has already been necessarily and directly decided by a competent tribunal in resolving rights or obligations between the same parties in the same respective interests or capacities, or between a privy of each, or between one of them and a privy of the other in each instance in the same interest or capacity."


This approach focuses attention on the meaning of a "privy" for the purpose of issue estoppel, a matter about which there seems to be a dearth of authority.	Mr Riley submitted that the dictionary definition shows that a "privy" is a person having a part or interest in an action; see also Compania Maritima San Basilio SA v The Oceanus Mutual Underwriting Assn. (Bermuda) Ltd: The
'Eurysthenes' [1976] 3 All ER 243 at 248-251, per Lord Denning MR, cited by Mr Trigg.	More useful, I consider, is Carl-Zeiss- Stiftung v Rayner and Keeler, Ltd (No.2) [1967] 1 AC 853, per
Lord Guest, and the description in Spencer-Bower and Turner's "The Doctrine of Res Judicata" (2nd ed., 1969), at pp209-211, of what is entailed in the concept of a "privy".	Applying those tests, I do not think it can be said that the respondent was a privy of
Mr Mahoney, in the sense required; see, for example, In re Waring; Westminster Bank v Burton-Butler [1948] Ch.221.

For the reasons I have mentioned, I reject the submission of the appellant based on issue estoppel.

	The assessment of injury


	The left leg


By his third ground of appeal the appellant contends that the Court erred in law by failing correctly to apply s10(6)(b) of the Act, in two respects.	First, he contends that in making its assessment of the respondent's loss of the efficient use of his left leg for the purposes of his employment as at 10 September 1984, the court -

"failed to consider the evidence of the true nature and incidents of the employment at that date and the evidence of the respondent that he continued in that work until the hearing."

Second, he contends that the court erred in -




"failing to consider the uncontradicted evidence that a future hip replacement would restore the efficient use of [the respondent's] left leg in and for the purpose of his employment at the time of the injury."


Mr Riley submitted that in making this assessment

his Worship should have been guided by the considerations set out in authorities such as Stoddart v Snowy Mountains Hydro-Electric Authority [1958] 9 FLR 145 and Gunn Developments (NT) Pty Ltd v Edwards (1977) 1 NTJ 271.	In Stoddart at pp147-8, Fitzpatrick DCJ said:-

"In my view the proper approach is to take the man's employment as a whole and to consider what it involves, taking into account as a relevant factor what time was devoted to the various portions of the total tasks of his employment but not regarding that as concluding the matter; taking into account the incidents which would occur during the performance of a group of small activities all destined towards a larger end, but not regarding him as having lost the efficient use of his leg for that complete group merely because one incident of that group of activities is no longer performable by him.	I think one considers what it is which has to be done, and if, in fact, his disability is such as to interfere so seriously with the achievement of that end that he cannot do it with any substantial degree of efficiency, then	one might well say in that situation that there had been a complete loss of the efficient use for that particular activity, or if one prefers it, in and for that purpose of his employment."


In Gunn, Muirhead J said at p276:-


"[The reference to 'the purposes of his employment' in s10(6] introduces an objective consideration of the injury against the actual employment at the time of the
injury.	If the evidence leads to a finding that the permanent loss of efficiency caused by injury to a part or faculty (although partial in medical terms) makes the workman permanently unfit for that employment, it may be argued that for the purpose of applying the schedule he must be awarded the full compensation payable for loss of that part."


I interpose to say that I consider that this was clearly the general approach his Worship followed.	At pp277-8 his Honour said:-

"The fact that the consequence of a permanent injury to a part which causes partial loss of efficient use of that part in fact precludes a man from his employment or from that field of employment does not of itself turn what is a partial and permanent loss of efficient use into a total such loss." (emphasis in original)

Mr Riley submitted that the learned Magistrate did not approach the matter in this way; he did not look at the incidents of the respondent's employment at the time - such as driving the vehicle, shooting, boning or packing - but only at some of the physical aspects of the work.	In fact, that is not so, and his Worship in his reasons set out those incidents in considerable detail, and was clearly aware of them, though he did not attempt to engage in an examination of the extent of the various activities which comprised the respondent's occupation of petmeater; in the circumstances of that occupation, I think it was
not erroneous not to have done so.	Mr Riley submitted that in his reasons	his Worship did not direct his mind to whether there was a loss of efficient use; he did not examine what part of his work the respondent could or could not perform, but relied rather on Doctor Schmidt's opinion that the respondent should not return to that occupation.	Mr Riley submitted that his Worship having done so then found, on that basis, that the respondent was not able to continue the work
and had sustained a 100 per cent loss of efficient use.	He noted that the unchallenged evidence was that the respondent in fact had worked full time in the same business for some sixteen months after the accident, and had continued to work in it on a part time basis (at weekends) up until just before the hearing.
Accordingly, in Mr Riley's submission, it had to follow that the respondent in fact, as at the hearing, was able to perform many if not all of the tasks involved in petmeating, with some percentage of efficiency.

It is clear from his reasons that his Worship was fully aware that the respondent had returned to petmeating for some time.	In my opinion his Worship's findings were findings which were open to be made, and the error alleged has not been established; as noted earlier, it seems clear that his Worship concluded that because of his injuries the respondent had no residual ability to work as a full-time petmeater.



As to the second aspect of the third ground of appeal, Mr Riley noted that s10(6)(b) of the Act related to the permanent loss of efficient use.	He submitted that his Worship had failed to consider the effect of a replacement of the left hip, in the light of Doctor Schmidt's opinion that to replace it would mean that the respondent could work in his former occupation for five years at a stretch.	Accordingly, in his submission, there was on the evidence no permanent loss of efficient use, required if s10(6)(b) of the Act was to operate.	According to
Doctor Schmidt's report of 9 September 1987 (Exhibit 2), the hip replacement would decrease "his residual disability - - to 20 per cent loss of use of the leg".

In fact, as can be seen from the extract from his reasons above, his Worship dealt with the question of a "noncemented total hip arthroplasty" and considered that it was contra-indicated that it be carried out before the respondent was at a more advanced age - 65 years of age being what "the procedure developers had in mind."	I consider that his Worship's reasoning in this respect provides a complete answer to the submission that a hip replacement would mean that there was no permanent loss of efficient use of the leg.

	The right leg


In his fourth ground of appeal the appellant submitted that his Worship failed correctly to apply s10(6)(b) of the Act
when considering the right leg.	His Worship held that the respondent had a 10 per cent loss of the use of his right leg in and for the purposes of his employment as at 10 September 1984. The appellant contended first that this involved error in that his Worship -

"failed to consider the evidence in particular of the true nature and incidents of his employment at that date."


Second the appellant contended that there was no evidence to support this finding.

I note that Doctor Schmidt opined that when anyone breaks a femur "were it the only injury I would say regularly there is some 5 to 10 per cent loss of function."	There was also the respondent's evidence of a "clunking" in his right hip.	In my opinion there was a sufficient evidentiary basis for his Worship's finding of fact in this respect.

Conclusions

For the reasons stated, the appeal against the determination of the Workers' Compensation Court of 12 and 20 August 1991 is dismissed.	The respondent must have his costs.



ADDENDUM



After I had prepared these reasons for decision	counsel drew to my attention the recent decision of the High Court in Hatzimanolis v A.N.I. Corporation Limited (unreported,	3 June 1992).	I received written submissions yesterday morning from the appellant about the effect of that authority on the outcome of this appeal; the respondent did not wish to be heard.

The question in Hatzimanolis was whether the appellant, who was employed to work in a remote area (Mt Newman) in Western Australia on a project expected to last 3 months, was within the course of his employment when he sustained injury during a sight- seeing journey on his day off.	The High Court held that he was then within the course of his employment, on the basis that he was injured during an interval occurring within an overall period or episode of work and while engaged, with his employer's encouragement, in an activity which his employer had organised.
In their joint judgment, Mason CJ, Deane, Dawson and McHugh JJ observed at pp7 and 8:

p7	"For the purposes of workers' compensation law, an injury is more readily seen as occurring in the course of employment when it has been sustained in an interval or interlude occurring within an overall period or episode of work than when it has been sustained in the interval between two discrete periods of work. - - (p8) On the other hand, there are cases where an employee is required to embark upon some undertaking for the purpose of his or her work in circumstances where,
notwithstanding that it extends over a number of daily periods of actual work, the whole period of the undertaking constitutes an overall period or episode of work. - - An injury occurring during the interval between periods of actual work in such a case is more readily perceived as being within the current conception of the course of employment than an injury occurring after ordinary working hours to an employee who performs his or her work at a permanent location or in a permanent locality.

Moreover, [The Commonwealth v Oliver [1962] 107 C.L.R. 353] and the cases which follow it show that an interval or interlude in an overall period or episode of work will ordinarily be seen as being part of the course of employment if the employer, expressly or impliedly, has induced or encouraged the employee to spend the interval or interlude at a particular place or in a particular way.	Indeed, the modern cases show that, absent gross misconduct on the part of the employee, an injury occurring during such an interval or interlude will invariably result in a finding that the injury occurred in the course of employment.	Accordingly, it should now be accepted that an interval or interlude within an overall period or episode of work occurs within the course of employment if, expressly or impliedly, the employer has induced or encouraged the employee to spend that interval or interlude at a particular place or in a particular way.		Furthermore, an injury sustained in such an interval will be within the course of employment if it occurred at that place or while the employee was engaged in that activity unless the employee was guilty of gross misconduct taking him or her outside the course of employment.	In determining whether the injury occurred in the course of employment, regard must always be had to the general	nature, terms and circumstances of the employment "and not merely to the circumstances of the particular occasion out of which the injury to the employee has arisen.	(Danvers (1969) 122 C.L.R., at p537)" (emphasis mine)


In the particular circumstances of the case their Honours considered at p9 that:-

"In these circumstances, the whole period during which the appellant was engaged in working at Mt Newman
constituted an overall period or episode	of work.	The outing in the course of which the appellant sustained his injuries took place in an interlude or interval in that overall period or episode of work."


Their Honours accepted (p9) that -


"- - - the appellant would not necessarily be in the course of his employment while engaged in an activity during an interval or interlude in his overall period or episode of work if A.N.I. had not expressly or impliedly induced or encouraged him to engage in that activity during that interval. - - - The evidence in this case, however, establishes that A.N.I. encouraged the appellant to spend his work-free Sunday at Wittenoom Gorge because A.N.I., through Mr Pope its supervisor, organised the excursion, provided the vehicles and the food, and invited the appellant "to come along".	It follows that, although the appellant's injury was sustained during an interval between carrying out his ordinary duties, it was sustained in the course of the employment."


In his written submission, Mr Riley contends that Hatzimanolis supports his case that the respondent was not injured in the course of his employment with the appellant.	He relies in particular on the words emphasized in the extract from p7 of the judgment, set out on pp33-4; and also on part of p8 of the judgment.	He submits that Hatzimanolis is directly applicable to this case, and leads to a conclusion contrary to that reached in Hatzimanolis, on the basis that in this case the respondent was injured during an interval between two discrete periods of work, and not during an interval in an overall period or episode of work.

It follows, in his submission, that while a factor stressed in Hatzimanolis - the significance of the employer having "induced or encouraged the employee to spend that interval or interlude at a particular place or in a particular way" - arises for consideration here, the injury would be less readily seen as occurring in the course of employment.	He submitted that there was no basis for finding that the appellant had either expressly or impliedly induced or encouraged the respondent to spend the interval in a particular way.

In para 7 of his submission, Mr Riley repeated an earlier oral submission put to the effect that his Worship had applied an inappropriate test at p22 of his reasons instead of applying the test whether the respondent was acting in the course of his employment.

Finally, Mr Riley submitted that his Worship's findings at pp18-19 indicated that upon considering the "general nature, terms and circumstances of the employment" - a consideration stressed as necessary in Hatzimanolis - the injury occurred on an occasion quite separate and distinct from the course of the respondent's employment and therefore outside it.

I consider it would be open from his Worship's findings of fact at pp6-8 of his reasons for decision, to infer that the
respondent was engaged in an overall period or episode of work for the appellant, involving the shooting of wild horses for pet meat on Mt. Bundy, Mt Ringwood and Ban Ban Springs Stations, from May 1984 onwards.	If, contrary to his Worship's actual findings, the findings had been that the respondent had intended to shoot buffalo on 10 September 1984 not on his employer's behalf, but on his own behalf, on a work-free day, I consider that nevertheless in driving to Marrakai to do so it would be open to have found that he would have been in the course of his employment by the appellant because, on the facts as found, the appellant had expressly encouraged him to engage in that activity on that day, and had made available his vehicle and some equipment for that purpose.	If such findings were made, it would follow that although the respondent's injuries were sustained during an interval between his ordinary duties, they were nevertheless sustained in the course of his employment by the appellant.
The conclusion by his Worship, open to him on the evidence and on his findings, that the respondent was on
10 September 1984 engaged in activities on the appellant's behalf, and was in the course of his employment, precludes any need to consider the law applicable to injuries sustained during intervals in work.	Accordingly, in view of the findings of fact, I do not consider that Hatzimanolis has any direct bearing on the outcome of this appeal, as earlier expressed.

