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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 337 of 1990



BETWEEN:
SHANE LESLIE STONE
Plaintiff

AND:
GRAHAM HILEY
First Defendant

AND:
JOHN STEWART
Second Defendant

AND:
KIM GRAVES
Third Defendant

(in their capacity as members of the Ethics Committee)
AND:
THE LAW SOCIETY OF THE NORTHERN TERRITORY
Fourth Defendant




CORAM:	MARTIN J.



REASONS FOR JUDGMENT
(Delivered 29 July 1992)



BACKGROUND
On 14 December 1989 a meeting of office bearers of

The Law Society of the Northern Territory received a report


from the first three defendants {"the Ethics Committee"). That report dealt with complaints made against the plaintiff, a legal practitioner, by a Mr Liddle, a former client, and made certain findings and recommendations to the Society which it resolved to accept, and in so doing to impose a fine of $1,000 pursuant to the provisions of the Legal Practitioners Act upon Mr Stone.	Mr Stone was given no opportunity to appear before the Law Society to put whatever he may wish to say regarding the report and the recommendations, particularly the recommendation that he be fined $1,000.

On 15 December the Law Society communicated with Mr Stone, forwarding a copy of the report and conveying its decision thereon.	It also drew his attention to the
statutory right of appeal from its decision.	Any such
appeal was required to be lodged on or before 4 January 1990, but it was not until 12 January that the plaintiff purported to lodge a Notice of Appeal with the appellate authority, the Legal Practitioners Complaints Committee.	It was not until late February that that Committee sought submissions regarding its powers to extend time for the lodgment of an appeal.	The plaintiff lodged his submission a month later.	It was not until 8 May that the Legal Practitioners Complaints Committee informed him that the appeal was out of time and that it could not extend the time and thus the appeal was not competent.	No issues were raised in this case regarding that decision.
On 6 June 1990, the plaintiff instituted these proceedings by way of originating motion by which he sought orders in the nature of certiorari, or in the alternative a declaration, quashing or declaring void the decision of the Law Society and an order in the nature of mandamus commanding it to deal with the matter in accordance with law.	The plaintiff says that the society failed to afford him natural justice in that it failed to give any, or any proper consideration to the evidence adduced before the Ethics Committee, the submissions made and the issues raised on his behalf before that Committee, or the circumstances of the case, before making its decision.	Further, it is complained that it had failed to notify him about, or give him any opportunity to make submissions on, the adverse conclusions reached by the Ethics Committee before making its decision and similarly failed to give him an opportunity to make submissions or present evidence on the question of penalty before making its decision on that question.
Further, the plaintiff says that it erred in law in making its decision, nor did it have the power to make such a decision, in that:

	It erred by adopting the Committee's recommendations, which contained a finding that the plaintiff was "guilty of professional misconduct", and proceeding to impose a fine on him when it had no power to make such a finding.	If it concluded that



such an offence may have occurred it should have laid charges before the Legal Practitioners Complaints Committee pursuant to the Act.

	It erred by imposing a fine on the plaintiff based on the Committee's recommendation that the plaintiff was guilty of professional misconduct when its power to impose a fine was limited by the Act to a proven complaint of misconduct which did not amount to professional misconduct as defined in the Act.



EXTENSION OF TIME UNDER 0.56


Two preliminary issues arose.	The first by which the plaintiff sought an extension of time for taking these proceedings, in so far as that was necessary.	Jurisdiction for the grant of relief in the nature of certiorari, mandamus, prohibition or quo warranto is to be exercised only by way of judgment or order in proceedings commenced within 60 days after the date when grounds for the grant of the relief or remedy claimed first arose.		The Court shall not extend the time so fixed except in special circumstances.	(Order 56).	For there to be "special circumstances" there must be something "unusual or different to take the matter out of the ordinary course" (per Burchett
	in Minister v Thoo (1988) 78 ALR 307 at 324).		A difficulty might arise in some cases however, in working out what is the ordinary course of events so as to be able to differentiate between that and what amounts to special circumstances.	However, what is clear is that special circumstances can only be assessed taking into account all the facts and circumstances of the particular case.	In this case the following factors amount to special circumstances. The Court is being asked to consider the provisions of the Legal Practitioners Act relating to the discipline of legal practitioners, and since those practitioners are officers of the Court it has a special interest in ensuring that those disciplinary proceedings are properly conducted.	The plaintiff endeavoured to adopt what appeared to be the appropriate course when he was informed of the decision of the Law Society, that is, to institute an appeal.			Although that appeal was not instituted within the prescribed period he pointed to the fact that at the time of the year when the time for appeal was running there were many public holidays. The Court recognises that fact by providing in its Rules that time under the Rules ceases to run for a period on that account (r. 3.04), and it may well be thought that was done taking into account that the time of year, and in particular the public holidays enjoyed at that time, have a disrupting effect upon getting things done on time.	The Rules do not assist the plaintiff, but the principle may be taken into account.	There was then a period of about 4 months before it was determined by the Legal Practitioners Complaints



Committee that it could not entertain the appeal because it had been lodged out of time.	(The whole of that delay was not attributable to that Committee).	It is not suggested that the Law Society suffered any detriment by reason of the delay beyond the prescribed period in the making of this application, about 4 months.	It is also a special circumstance that what the plaintiff seeks to remedy are recommendations, findings and the imposition of a penalty where he asserts he was denied natural justice in not being given the opportunity to be heard by the Law Society.	The time for taking the proceedings affected by the time limit was therefore ordered to be extended until the date upon which the originating motion was filed.


ADDING MR LIDDLE AS A PARTY


The second preliminary matter concerned the status of Mr Liddle.	He was not originally joined as a party to the proceedings by the plaintiff, but there was an order made by consent on 19 April 1991, by the Master, that he be served again with a sealed copy of the originating motion accompanied by a letter from the plaintiff's solicitors advising him that if he wished to be heard on the hearing of the originating motion he should by himself or his solicitors appear at a status assessment meeting.	It is unclear what the purpose for that order was and as to what transpired consequent upon it, but there had been no application made by Mr Liddle or any of the parties that he
be joined as a party prior to the commencement of the
. hearing.	At that time counsel appeared saying that he represented Mr Liddle and was heard on the question of extension of time.	There may have been an error in hearing from Mr Liddle's counsel before having first determined whether or not he should be joined as a party since, without having been granted that status, he probably should not have been permitted to take any part in the proceedings.	In any event, towards the close of the proceedings, the issue was raised again and he was joined after counsel for the other parties had addressed.	He had an interest in the outcome of the proceedings and although the issues were largely limited to submissions going to the powers and procedures of the Law Society, which had been quite fully argued on its behalf, fairness required that he be given an opportunity to address the Court in relation to any other matters.	In effect, he had nothing to add to that which had already been put by counsel for the Law Society.	I doubt that it was necessary that he be joined as a party to ensure that all questions in the proceedings were properly determined, but he was a person who ought to have been joined.	It was not necessary to go into the substance of the matters arising on his complaint against the plaintiff.

LEGAL PRACTITIONERS ACT


The relevant provisions of the Legal Practitioners Act are as follows:
1145. MEANING OF PROFESSIONAL MISCONDUCT
	In this Part, 'professional misconduct' means misconduct in a professional capacity.


	Without prejudice to the generality of subsection (1), 'professional misconduct' includes in particular -

	a legal practitioner's contravention of, or failure to comply with, a provision of -
	this Act or any regulations under this Act; or
	any rules relating to the professional conduct of legal practitioners made by the Law Society and approved by the Chief Justice (in this Act referred to as the professional conduct rules),

where the contravention or failure was wilful or reckless;
	an act or neglect by a legal practitioner in connection with his practise as such which constitutes a gross breach of duty to a client or the Court;



	COMPLAINT TO LAW SOCIETY

A person may complain, in writing, to the Law Society regarding the professional conduct of a legal practitioner or former legal practitioner.


46B	INVESTIGATIONS
The Law Society -


(b)	shall, upon receipt of a complaint under section 46;


investigate the professional conduct of a legal practitioner.
	FUNCTIONS AND POWERS OF LAW SOCIETY
	The Law Society may -

	receive, consider and investigate a complaint regarding the professional conduct of a legal practitioner;
	where, in its opinion, the subject matter of a complaint is capable of resolution by conciliation - attempt to resolve the matter by conciliation;

(ba) where it finds a complaint proved, but is of the opinion that it is justified in doing so having regard to the circumstances of the case and the record of the legal practitioner against whom the complaint was made, record the finding but take no further action in the matter;
	where it finds a complaint proved, but is of the opinion that the complaint may be adequately dealt with by either admonishing or fining the legal practitioner against whom the complaint was made - admonish the legal practitioner or fine him up to an amount of $2,000;
	subject to section 50(1A), lay charges of professional misconduct before the Complaints Committee; and
	engage such persons as it thinks fit

•.•• to assist it in carrying out its functions.


47A. POWER OF DELEGATION
	The Law Society may, by instrument in writing, delegate to a person any of its powers or functions under this Division other than this power of delegation and the power to admonish, fine and lay charges before the Complaints Committee.
	A power or function delegated under this section, when exercised or performed by the delegate, shall, for the purpose of this Act, be deemed to have been exercised by the Law Society.
	A delegation under this section does not


prevent the exercise of a power or the performance of a function by the Law Society.


	ESTABLISHMENT OF THE LEGAL PRACTITIONERS COMPLAINTS COMMITTEE


	There is hereby established a committee called the Legal Practitioners Complaints Committee.



	APPEAL FROM ADMONISHMENT OR FINE


	A legal practitioner may appeal to the Complaints Committee against a finding recorded by the Law Society under section 47(1)(ba) or an admonishment or fine imposed by the Law Society under section 47(1)(c) by lodging a notice of appeal with the Secretary of the Complaints Committee.



49A. APPEAL BY REHEARING
(1)	Where a legal practitioner appeals under section 49, the Complaints Committee shall hear the appeal by way of rehearing the complaint.


	CHARGES BEFORE COMPLAINTS COMMITTEE
	The Attorney-General or, subject to subsection (lA), the Law Society or a person who lodged a complaint under section 46 and who is not satisfied with the Law Society's disposal of the matter may lay a charge of professional misconduct against a legal practitioner or a person who, at the time of the alleged professional misconduct, was a legal practitioner.

(lA) A charge of professional misconduct in which the misconduct alleged consists solely of a contravention of, or failure to comply with, a provision of the professional conduct rules may be
_laid only by the Attorney-General or by the Law Society with the consent of the Attorney-General.


(4)	Where the Complaints Committee has inquired into the professional conduct of a legal
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practitioner or former legal practitioner under sub-section (3), and it is satisfied -
	that the legal practitioner is guilty of professional misconduct it may -
	where it is of the opinion that it is justified in doing so having regard to the circumstances of the case and the record of the legal practitioner, record a finding that that legal practitioner has been guilty of professional misconduct but take no further action in the matter;

(ia) admonish or reprimand that legal practitioner; and
	order that legal practitioner to pay a fine not exceeding $5,000;
	by order, suspend the right of that legal practitioner to practise the profession of the law for a period not exceeding one year;
	order that that legal practitioner shall not, during a period stipulated in the order (but not exceeding 6 months), practise the profession of the law otherwise than in accordance with conditions stipulated in the order; or
	recommend that disciplinary proceedings be commenced against that legal practitioner in the supreme court; or



(4A) Where the conduct to which a charge under subsection (1) relates has been the subject of a complaint against the legal practitioner under section 46 -
	the powers of the Complaints Committee include power to confirm or quash a finding, admonishment or fine recorded or imposed by the Law Society under section 47(1)(ba) or (c); and
	the exercise by the Complaints Committee of a power under subsection (4) has effect in substitution for anything done

by the Law Society in its disposal of the complaint.


51B. APPEAL

	Subject to sub-section (2), a right of appeal to the Supreme Court shall lie against a finding, admonishment or fine confirmed by the Complaints Committee under section 49A(2)(a) or 50(4A)(a), or a finding recorded, admonishment or reprimand administered or order made by the Complaints Committee in the exercise or purported exercise of its powers or the performance or purported performance of its functions under this Act."



THE COMPLAINT AND ETHICS COMMITTEE FINDINGS


Mr Liddle had made a number of complaints concerning Mr Stone's conduct, but in the end result, after a hearing before the first three defendants, only one was found to have any substance.	That was that Mr Stone misused his position as an ex-solicitor for Mr Liddle at a Country Liberal Party ("CLP") Central Council meeting held on
25 October 1989 by producing Mr Liddle's matrimonial file at the meeting.	Mr Liddle had been endorsed as a candidate for the CLP for the next election to the House of Representatives.	Certain matters had arisen which caused the party to convene a meeting for the purpose of considering those matters and the affect, if any, which they might have upon Mr Liddle's candidature.	Mr Stone, the then President of the party, had received instructions as an agent on behalf of Melbourne solicitors acting for Mr Liddle to attend to certain matters concerning his matrimonial
affairs.	Those affairs were one of the matters to be considered and in the words of the Ethics Committee: "Liddle assured Stone that the matrimonial problems had been resolved and he agreed with Stone's suggestion that he should get his wife or her solicitors to write a letter to stone to that effect".	The professional relationship between Stone and Liddle was terminated at about that time.

On 23 October 1989, two days before the meeting, Mr Stone wrote two letters to Mr Liddle seeking his authority for otherwise confidential information to be made available to the members of the party at the meeting.	In one of those letters appear the following two paragraphs:

"The fact that difficulties (matrimonial) had arisen was well known to real estate agents and solicitors in Alice Springs as you consistently ignored my advice (all of which is documented) to attend to the matter without delay.
In the event that you intend to raise a matrimonial matter at the meeting of the Central Council I seek your permission to make the file available to delegates.	I would be more than happy for delegates to judge for themselves the background to your matrimonial matter and to put on the record copies of correspondence from your wife's two solicitors".


This extract was set out in the reasons of the Committee, with emphasis to show that the decision as to whether the file was to go to the meeting was Mr Liddle's.

The meeting was held on 25 October.	Mr Stone had taken Mr Liddle's matrimonial file to the meeting and placed
it on the front table amongst a bundle of other files and papers.	In the view of the Ethics Committee he did not have Mr Liddle's express authority to take the file to the meeting and went on to find that it was "wrong and improper for Stone to have taken the file to the meeting without first having obtained the authority of Liddle to do so".
Mr Liddle did not authorise the disclosure of anything on the file at the meeting and it is not shown that anything was in fact disclosed.	It was the presence of the file itself which caused the complaint and the Ethics Committee's concern.	The Committee found that "The presence of the file put Liddle under undue and unfair pressure", at the meeting.

The plaintiff complains that the Committee did not afford him an adequate opportunity to put his views as to the use which might be made of the extracts from his letter to Mr Liddle set out above.	This is not a case where the committee made use of material unknown to the plaintiff, the letter had been written by him and it was placed in evidence at the hearing.	He referred to it in his evidence.	Asked questions by counsel for Mr Liddle and one of the members of the committee, he acknowledged that Mr Liddle had not requested him to bring the file to the meeting, but sought to justify his actions saying he thought he would be open to a "very grave charge" if he had brought only a letter from the file; he might be open to an allegation that he was being selective.		The committee rejected submissions based upon that evidence for reasons which it gave.
What was objected to is the following passage in the committee's report, which finds its place amongst the discussion concerning the taking of the matrimonial file to the meeting:

"That Stone felt under pressure to inform the meeting of the true situation if such question arose (and for that reason he actually prepared in advance a written authority for Liddle to sign) was only due to his clear conflict of interest
on the one hand a duty of confidentiality as Liddle's (ex) solicitor, and on the other hand, a desire to enable full discussion at the meeting of Liddle's fitness as a candidate in his capacity as President of the CLP."


That does not appear to be an observation arising so much from the letter written by the plaintiff to
Mr Liddle of 23 October.	It is, rather, based upon the uncontroverted facts that the plaintiff had acted as Mr Liddle's solicitor in relation to his matrimonial
affairs, that he was President of the CLP, that Mr Liddle was an endorsed candidate for a forthcoming election and that there were concerns as to his fitness as a candidate arising partly from stories circulating concerning those affairs.	There was no finding that the conflict of interest was in any way blameworthy in itself.		What was criticised was the course followed by the plaintiff in that situation. He took the solicitor's file to the political party meeting without the authority of the client.	That was the substance of the complaint.	The plaintiff was not "left in the dark as to the risk of the finding being made" (R v Deputy Industrial Injuries Commissioner; Ex parte Moore (1965) 1 QB


456 at 488, 490).	It can not be necessary to give notice of any tentative adverse conclusion where the subject matter has been flagged as an issue, in the presence of the affected person, during the course of the inquiry, and particularly if questions have been directed to the matter by counsel or members of the tribunal (per Wilcox J. in Bond v ABT  (1988) 84 ALR 646 at 664).	It explains the pressure on the plaintiff, but does no more than form part of the reasoning to the conclusion that it was unprofessional conduct for the plaintiff to have taken the file to the meeting.	The pressure and its causes were acknowledged, but could not be used as justification for the conduct.

The Committee concluded:


111.		Stone's conduct the subject of complaint 3(a) was unprofessional conduct, the complaint has substance and the complaint has been proved. The Law Society can deal with Stone under section 47(1)(c) or 47(1)(ba).
	In so conducting himself he failed to "give undivided fidelity to his client's interest unaffected by" his own interests or those of the CLP, or by his perception of the CLP's interests.	This was in breach of Professional Conduct Rule 9A.1 contained within the part concerning "conflict of interests".		It is irrelevant that the retainer had ceased - he still had a continuing obligation of fidelity.
	This conduct was wilful and his failure to adhere to PCR 9A.1 was with reckless disregard to Liddle's interests as a client. We consider then that he is guilty of professional misconduct via section

45(1) (a) (ii).
	The Law Society can, if it agrees with the above conclusion, lay a charge via section

47(l){d).
PENALTY
Assuming no "priers" we do not consider it appropriate to interfere with Stone's rights to practise or necessary to refer the matter to the Legal Practitioners Complaints Committee.	On the other hand the misconduct was in our view too serious to warrant admonition.	We would recommend a fine of $1,000."



PROFESSIONAL MISCONDUCT AND PENALTY


Returning to the Act, it will be noted that in
	45 there is a definition of "professional misconduct" which includes a legal practitioner's contravention of any rules relating to the professional conduct of legal practitioners made by the Law Society and approved by the Chief Justice (called the professional conduct rules) where the contravention or failure was wilful or reckless.	After the hearing in this matter the plaintiff and fourth defendant reinstated the matter for further submissions in the light of the following agreed facts:


	The professional conduct rules were adopted by the Law Society in about 1985.


	The Law Society has made enquiries and is unable to establish whether they were ever approved by the Chief Justice prior to May 1992.


	At all relevant times Mr Stone was a member of the

Law Society.


Looking at the conclusions of the Ethics Committee, it appears to have proceeded in the following manner:

	It first found that the complaint which it upheld was "unprofessional conduct" (paragraph 1).	It had directed its mind to what was said by Fox, Blackburn and Woodward JJ,	in Attorney-General : re A Barrister and Solicitor (1972) 20 FLR 234 at

242	-	243:



"In our view unprofessional conduct is not necessarily limited to conduct which is disgraceful or dishonourable and in the ordinary sense of those terms it includes, we think, conduct which may reasonably be held to violate or fall short of, to a substantial degree, the standard of professional conduct observed or approved of by members of the profession of good repute and competency".


	Unprofessional conduct may or may not amount to professional misconduct.	In this case it did, being in breach of what was then considered to be the operative rules (paragraph 2) and further in being wilful or reckless (paragraph 3).	The finding of professional misconduct was expressly related to a breach of the purported rules arising from the same circumstances giving rise to the finding of unprofessional conduct.
	Notwithstanding that the conduct complained of amounted to unprofessional conduct and professional misconduct, it was not necessary in all the circumstances for the matter to be referred to the Legal Practitioners Complaints Committee (paragraph 4), but a fine of $1,000 would be appropriate (Penalty).	In recommending the fine the committee was paying regard to the provisions of s. 47(1)(c).


Leaving aside for the present other matters which have been raised, s. 47 enables the Law Society to decide whether proven unprofessional conduct amounts as well to professional misconduct.	If it finds that it does not then it has the discretions as to penalty set out ins. 47(1)(a)
- (c) inclusive.	However, a finding of professional misconduct does not deprive the Society of the opportunity to exercise those discretions in respect of that misconduct. There is nothing in the above recited provisions of the Act which calls for an interpretation limiting the exercise of those options to a finding of unprofessional conduct simpliciter.	As with unprofessional conduct the circumstances giving rise to a finding of professional misconduct will vary in gravity, and there is no reason to hold that the legislation does not enable the Society to deal with less serious examples of professional misconduct in the same way as it is able to deal with unprofessional conduct which does not amount to professional misconduct.
In relation to a finding of professional misconduct, however, there is a further option open to the Society, that is, to lay charges before the Complaints Committee.	That Committee's jurisdiction in relation to penalty is more extensive than that of the Society.	It is up to the Society.	If it finds professional misconduct proved it may elect to penalise the breach within the limits of its powers or lay a charge before the Committee.		In this case it chose the former course.

JURISDICTION OF ETHICS COMMITTEE


The Society's powers of delegation are ins. 47A. They do not extend to the power to admonish, fine and lay charges before the Complaints Committee.	There is no specific instrument of delegation from the Society to the first three defendants in evidence in respect of the complaints made by Mr Liddle.	The Society may also engage persons to assist it in carrying out its functions (s.
47(1)(e)).


Having first sought and obtained the plaintiff's comments on Mr Liddle's complaints, steps were taken with a view to investigating the complaints.	There is evidence of a letter written by the Executive Officer of the Society to each of the first three defendants on 22 November 1989, referring to their appointment as Chairman and members "of an Ethics Committee Hearing ..•".	On 23 November the


Executive Officer wrote to the plaintiff confirming those appointments and the date and place of the hearing.		On the day prior to that fixed for the hearing, solicitors for the plaintiff write to the Executive Officer seeking clarification of the procedures which had been followed to date in conducting the investigations of the complaint including: 111. Is the Committee appointed to investigate this complaint appointed pursuant to s. 47A i.e. the delegated powers provision".		Further specific requests were made for particulars relating to compliance with the Ethics Committee By-Laws.	Those By-laws are in evidence.	They are entitled as having been made pursuant to Clause 16 of the Constitution and Rules of the Society, but neither of those documents was in evidence.	However, it is not objected that the by-laws were ultra vires.		Relevantly the by-laws provide for preliminary consideration of complaints by the Executive Officer and President of the Society, and where they are of the opinion that a prima facie case is made out, the President may summon a meeting of the Ethics Committee. Provision is made for the conduct of a hearing including power in the Chairman of the Ethics Committee to appoint some person to investigate any matter which is the subject of a complaint or which is incidental to a complaint and to report to him either before, at, or after the hearing of the complaint (By-law 9).	By-law 12 obliges the Committee, after hearing all the evidence and receiving all the reports which are to be made available to it, to deliver its decision to the Council of the Society, which is to consider
the same and take whatever further action it considers necessary.

No reply was made to the letter requesting particulars prior to the commencement of the hearing at which time the Chairman, in opening remarks said: "··· this committee's powers and functions, as set out - by-law 12 - our real function is, really, just an investigatory function
- that is to hear the evidence, make findings and make recommendations, and then those findings and recommendations go to the Law Society Council, and it is entirely up to the Law Society Council as to what it does, so, theoretically it could totally ignore our findings and recommendations, or it could implement them or whatever."	He then referred to the letter seeking clarification and counsel for the plaintiff then said: "You have already identified point 1 in what you have said Mr Chairman, so we do not need to take that any further."	Whatever may have been the plaintiff's concerns as to appointment of the committee pursuant to s. 47A seem to have been alleviated.		Nevertheless before the Court counsel pursued the matter further on the basis that there was no evidence of a relevant delegation.	All that is required is an instrument in writing by which the Society delegates any of its powers and functions (with certain immaterial exceptions).	The by-laws are such an instrument. It is not a requirement that any such delegation be signed by any person.	The powers of the Executive Officer, President and members appointed to comprise an Ethics
Committee include powers to consider and investigate complaints.	If, as was contended, certain of the by-laws infringe against the prohibition against sub-delegation, it is immaterial to this case since there is no evidence that any such power was exercised.		on the face of the evidence available the committee was acting as delegate of the Society pursuant to s. 47A.	The plaintiff has not shown to the contrary.

FAILURE OF SOCIETY TO AFFORD NATURAL JUSTICE


	The merits of the complaint



There is no evidence as to what was before the Society, other than the report of the Ethics Committee, when it resolved to accept the report and adopt the recommendations.		It proceeded immediately to impose the fine of $1,000 pursuant to s. 47(1)(c).	Neither the plaintiff nor any person acting on his behalf was at the meeting.	There is no evidence that he was invited nor that he was given any opportunity to otherwise comment to the Society on any of the contents of the report.

The report of the Ethics Committee to the Law Society was detailed, reasoned and in writing.	It reviewed the oral and other evidence given upon the hearing before it.	It is not suggested, and ought not
to be inferred, that the officers of the Law Society present at the meeting did not give consideration to whether their conclusions should agree with those of the members of the Ethics Committee, only one of whom was present out of six.

There is nothing to distinguish this aspect of the case from that which was considered in Taylor v Public Service Board (1976) 137 CLR 208.		For the reason given there was a delegation of the Society's powers to investigate a complaint.	The Committee was not merely assisting it.	Its investig tion necessarily involved a judgment as to whether any complaint was made out (it found that some were not) and the Society could accept or adopt any such finding without having made a finding upon a hearing of the evidence.	There is no reason why it should not receive recommendations as to penalty, but a decision in that regard must be its own since that power may not be delegated.		This type of case is distinguishable from a case where there is no power of delegation whatsoever such as Jeffs v New Zealand Dairy Production and Marketing Board (1967) 1 AC 551, and there may simply be an appointment of a person to receive evidence and submissions as a matter of procedure.

The flexible rules of natural justice must bend to the will of the legislature.	The scheme for
investigating complaints against legal practitioners does not require that the Law Society itself, through its office bearers, investigate and make findings.
Those tasks may be delegated, and if that is done the practitioner is not entitled to be heard again before the Society as to the merits of the complaint.	(F.A.I. Insurance v Winneke (1982) 151 CLR 342, Brennan J. at 417).	A finding by a delegate that a complaint is proved is a finding of the Society for the purpose of enabling it to proceed to consider what penalty, if any, should be imposed or what further action should be taken.

	Penalty



The plaintiff was not heard at all in relation to penalty.	The Society had a wide variety of options open to it in light of the Committee's findings on the merits (sees. 47(1)), and the plaintiff had no opportunity to make any relevant submission or call any relevant evidence in that regard.	There is no modern authority supporting the proposition put forward by Lord Atkinson in Weinberger v Inglis (1919) A.C. 606 at 631, that upon a person being found guilty of some charge he has no right whatever to be heard on penalty. To the contrary, for example, see Hall v NSW Trotting Club Ltd (1977) 1 NSWLR 378 at 382 and 391, Malone v
Marr (1981) 2 NSWLR 894 at 900.


The nature and degree of a penalty imposed on a professional person in relation to a proven complaint concerning his professional conduct, may well have a bearing on that person's professional reputation.	The Society failed to render natural justice to the plaintiff in respect of penalty.	Its decision on penalty is severable from the findings in relation to the complaints and has no effect upon those findings.


CONCLUSION


Two errors have been demonstrated in relation to the proceedings upon Mr Liddle's complaints concerning the plaintiff.

First, findings were made as to a breach of the professional conduct rules which by definition amounted to professional misconduct.	Specific reliance was placed upon those roles by counsel for Mr Liddle before the Committee and by the Committee in its findings.	Whether the conduct complained of amounted to professional misconduct without reference to the rules is not to the point.		A finding of professional misconduct in those circumstances may well require other evidence and consideration of issues going beyond that which might suffice in relation to a particular rule or rules said to have been infringed.	Whether the result would have been any different if the complaint had been made by reference to general standards of professional
conduct as opposed to the formulated standards is not for me to decide.	The Committee proceeded upon a wrong basis, innocently no doubt.	It did not occur to anyone to enquire as to whether the rules relied upon conformed to the Act.

Second, for the reasons already given, it is clear that the plaintiff was denied natural justice on the question of penalty and the fine can not be allowed to stand.

No reason has been demonstrated to cause the Court to interfere with the findings that the plaintiff was guilty of unprofessional conduct in taking Mr Liddle's file to the meeting.


DISCRETION AS TO RELIEF


Reference has already been made to the appeal provisions (s. 49).	Close examination of those provisions shows that in the circumstances of this case the plaintiff could not agitate before the Complaints Committee the issues which he raised here and obtain appropriate relief.	The appeal is limited to:

	"a finding recorded by the Society under

s. 7(1)(ba)", that is, a finding that a complaint is proved but in circumstances where no further action is justified, beyond recording the finding.
(b}	"an admonishment or fine imposed by the Law Society under s. 47(1}(c}:, but not expressly against the finding that the complaint is proved.

However, it is implicit that the finding on the merits is open to challenge given that the appeal is to be by way of rehearing of the complaint (s. 49A(l}}, and upon the rehearing the Complaints Committee may confirm or quash a finding.	Upon the hearing of an appeal that Committee has extensive powers to procure evidence (s. 51).

This is not the type of case where the obligations to allow a person, who may be adversely affected by the decision of an authority, to be heard in accordance with the rules of natural justice have been set aside by the legislature and a right to appeal given upon the hearing of which those obligations may be fulfilled.	In such a case a court may decline to give relief by way of prerogative remedy or the like (Twist v Randwick Municipal Council (1976} 136 CLR 106, Gardner v TIO (Supreme Court of the Northern Territory, Gray J., unreported, 27 June 1991)).
Here the obligation to comply with the rules of natural justice upon consideration of a complaint relating to professional conduct, and what should happen if the complaint is found proven, have not been displaced.	It is for breach in the observance of those rules that these proceedings are brought.	The Complaints Committee is not a court of law and notwithstanding its powers associated with
the rehearing of a complaint it is not part of its function to consider the issues raised in this matter.	The legislature has not ousted the jurisdiction of this court in a case where the Law Society has not adhered to the rules of natural justice.


ORDERS


I will hear counsel further upon the following proposed orders:

	Declaration that the finding of professional misconduct by the first, second and third defendants as accepted by the fourth defendant was invalid and is void.


	That the finding referred to in {l) be quashed.



	Declaration that the decision to impose a penalty of $1000 upon the plaintiff by the fourth defendant was invalid and is void.


	That the matter be remitted to the fourth defendant for further consideration in the light of these orders.


