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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA

No.	40 of 1993



BETWEEN:

WILLIAM TAPP as administrator of the estate of CHARLES WILLIAM TAPP
First Plaintiff

AND:

WILLIAM REX TAPP, JOE TAPP, BEN TAPP, WILLIAM TAPP AND DANIEL TAPP
Second Plaintiffs
AND:

ELDERS LIMITED
First Defendant

AND:
ROBERT WILLIAM COWLING
Second Defendant


CORAM:	MARTIN CJ.


REASONS FOR JUDGMENT
(Delivered 27 April 1993)


The plaintiffs seek interlocutory injunctions, the
effect of which would be to restrain the first and second defendants from entering into a contract, by ordering the
first defendant to withdraw an offer made to the second
defendant and restraining the second defendant from accepting the offer which has been made.	The plaintiffs




have also made an offer to the second defendant relating to the same subject.	The second defendant is a Court appointed receiver and manager of three pastoral properties in the Northern Territory and of the cattle depastured thereon.
The plaintiffs have claimed to have an interest in those properties and the cattle, but so far as the Court is concerned, at this stage, they all now belong to the estate of the late Mr CW	Tapp.	The first defendant claims security over the title to the land upon which the cattle are all depasturing, and the cattle.

At the beginning of 1992 the first defendant and associated companies purported to take possession of the properties and stock exercising powers under those securities, but Mr CW	Tapp, who was then alive, and the plaintiffs, his sons, have denied that the companies were so entitled.	That is the subject of litigation pending in this Court.	Mr CW	Tapp died in May of last year and a representative of his estate has been appointed in the proceedings.

The second defendant was appointed by the Court as receiver and manager of the property the subject of the dispute in substitution for the original appointee, Mr Johnson, who was unfortunately badly injured in a motor vehicle accident.	Amongst the powers given to Mr Cowling, by consent, at the time of his appointment was that enabling him to take possession of the property the subject of the
securities to the extent necessary to conduct the business which he was appointed to manage.	In early February he sought to amend the terms of the order appointing him specifically to enable him to obtain possession of the pastoral properties from the plaintiffs, who had lived on those properties long before this litigation arose and continued in their occupation of them since.	They have all been engaged in the conduct of the businesses on the properties for some years and have been paid by the successive receivers for work carried out in that regard.
When the receiver's application came before the Court the parties entered into a compromise, a copy of which is annexed to these reasons.	The application for leave to appeal referred to in the compromise was dismissed on 18 March 1993.

Pursuant to the agreement thus reached the Receiver called public tenders for the mustering of· the three pastoral properties and the turn off of cattle for sale, including the conduct of a BTEC muster on Killarney Station.		The number of cattle involved was estimated at 23,462.		On 10 March the tenders were opened and there were a number received.	One was from Mr William Tapp for the "Tapp Brothers" who offered $6.50 per head, and another from Mr Billy Rex Tapp in the sum of $8 per head.	The next highest tenderer was a Mr Jones at $8.80 per head.	The other higher prices offered ranged from $9.80 to $18 per head.	There was also an offer put forward by the first
defendant at 50c a head, which made it clear that that company would perform its obligations under the contract, if its offer were accepted, by sub-contracting to Mr Jones.
The plaintiffs immediately objected to the receiver and the solicitors for the first defendant that the offer made by the first defendant was in breach of the terms of the compromise, and that it offended against provisions of the Trade Practices Act.

The essence of the plaintiffs' complaint is that they say that during the course of negotiations for the compromise the plaintiffs, through their legal representatives, had made it clear to the defendant's legal representatives, that they were only interested in entering into it upon the basis that the tendering process would be conducted fairly, that the plaintiffs tender would be accepted or rejected on commercial grounds only and if they had a reasonable opportunity of winning the tender. They allege the first defendant secretly	had no intention of putting in a tender based on the cost of undertaking the muster, but was determined to obtain the contract at
_whatever price and regardless of the loss it would sustain.
It is clear enough, taking the tenders from disinterested parties at face value, that the first defendant's offered price, if accepted, would cause it to lose a considerable sum on the contract.

The plaintiffs are not only concerned that they
may loose the financial benefit which they might derive if they were successful in obtaining the contract, but that they run the risk, at least, of the Receiver dispossessing them from the properties.	It needs to be said at once that the proceedings thus far between the Tapp interests and the Elders interests have been bitterly fought at every stage. Each side distrusts the other in everything and Elders is genuinely concerned, rightly or wrongly, that the value of its security has been significantly diminished in the intervening period by unaccountable diminution in the numbers of cattle.	It is very much in its interests that it should have unrestricted access to all of the cattle on the three stations for the purposes of conducting a muster of them, and thus establishing the numbers, type and quality of the cattle now depasturing there.	For the plaintiffs, any suggestion of wrongdoing on their part is strongly resisted and they are most concerned that, should their offer not be accepted, they will be deprived of the income and the occupation of their homes.

The plaintiffs relied strongly on argument directed to convincing the court that the first defendant was abusing the Court appointed receiver, in that by offering a price which he would be expected to accept, it would also put him in a position where he would be obliged to see the plaintiffs off the properties.	It is accepted that what the plaintiffs fear may well come to pass if the relief is not granted.	But that is hardly underhand or
wrongful.	It is the risk which the plaintiffs agreed to run.	Assuming the tenders on their behalf to be commercial and fair, then Elders tender would only need to have been a little, rather than a lot, below them to have caused the same result.	The fact that the first defendant decided to make sure of its success does not demonstrate mala £ides.
It has its legitimate interests to protect and if it is prepared to hazard, or as it says, "take a punt" on the result, that does not show anything which would cause the relief sought to be granted.

The tendering arrangements were that the receiver would select the preferred offer and then arrange to meet with the offerer with a view to having a detailed examination of the offeror's plan for the conduct of the muster which, if satisfactory, would then lead to the offer being finally accepted.	The receiver indicated his intention to accept the offer made by Elders and to meet with its representatives in Katherine within a few days.
The plaintiffs immediately issued these proceedings and the application for the interlocutory injunction was brought on
for hearing as a matter of urgency commencing on 18 March. The urgency of the matter meant that those representing Elders had little notice of the material upon which the plaintiffs would seek to put their case for an interim injunction, but having notice that the matter was to come before the Court, there were negotiations and it was agreed by the parties and the Court that the Court would entertain
the plaintiffs' application upon the material available and would also consider such affidavits as the defendant might be able to have prepared and filed before the hearing was completed.	There would be no cross-examination on the affidavit material at that stage, and it was clearly understood that the defendant may well wish to produce further evidence beyond that available in the short period during which the plaintiffs application could be heard, should it be necessary to do so.	In other words, if the plaintiffs' applications were dismissed, that would be the end of the matter, but if the Court indicated that it was minded to grant relief in favour of the plaintiffs, then the first defendant would be granted more time within which to prepare and present its case.	As it turned out, the plaintiffs' applications were dismissed at the close of the hearing and these are the reasons for that decision.

In so far as the plaintiffs based their claims for relief upon the Trade Practices Act, it was accepted that this Court had jurisdiction to entertain an application for an injunction arising from a breach of s52 of that Act, but it seems that without else, this Court's jurisdiction, in respect of a claim based on s46 of the Act, did not extend beyond the consideration of the granting of urgent relief.

It was clear that the plaintiffs had an expectation that should the Court grant the relief which they sought, the receiver would accept one of the offers put
forward on their behalf.


The first question to be considered in this case, and it is not a simple one, is to establish just what is the status quo which is sought to be preserved.	One view is that there is no contract relating to the muster of the properties, and the plaintiffs seeks to maintain that position, at least in so far as any contract may be entered into between Elders and the receiver at 50c a head.
Alternatively, the status quo may be that there is an offer by Elders to the receiver which the receiver is considering and has indicated may be accepted.	A halt to the tendering process would bring uncertainty as to who would carry out the mustering of the cattle, at what price and by what means.	The evidence is clear enough that it is important that the receiver be in a position to see the muster carried out in accordance with the plan put forward through the tender documents which envisaged commencement on 28 March and completion by 14 July.

Without interlocutory relief, there is the possibility that the rights which the plaintiffs seek to vindicate, that is, the right to take part in what they perceive as being a fair and commercially based tender process which they would have a reasonable opportunity of winning, will be destroyed, because the contract in relation to the muster will have been let to the first defendant.
There are countervailing disadvantages - to Elders in not
being in a position to have a muster conducted under its control, albeit at an immediate financial loss, and to the receiver in losing the opportunity of having the muster conducted at 50c a head, as opposed to some dollars per head, and in having his planned management of the properties disrupted.	Although the receiver is an officer of the Court and appointed to look after the interests of all parties who claim to have an interest in the subject property, he nevertheless has an interest of his own in being able to successfully manage the task allotted to him.	There is evidence to strongly suggest that the receiver and manager is presently without the funds necessary to continue the management of the properties for any extended period; it is necessary that there be an orderly muster and sale of some cattle to provide the necessary funds.	The Court is mindful of the fact that it has appointed Mr Cowling to manage the businesses.

Whether there is a serious question to be tried is the next issue to consider.	That is the test emerging from what was said by Gibbs CJ. in Australian Coarse Grain Pool Pty Ltd v Barley Marketing Board of Queensland (1982) 46 ALR 398; Brennan J. in Tableland Peanuts v Peanut Marketing Board (1984) 52 ALR 651, Mason ACJ. in Castlemaine Tooheys Ltd v South Australia (1986) 161 CLR 148 and by the Full Court of the High Court in Murphy v Lush (1986) 60 ALJR 523 at 524.	The questions might be summarised in the following way:
Whether by tendering at 50c a head, the first defendant -

	is in breach of the contract contained in the compromise;


	being a corporation, engaged in conduct, in trade or commerce, that is misleading or deceptive or likely to mislead or deceive (Trade Practices Act s52(1)).


The plaintiffs seek to have implied into the contract evidenced by the compromise an implied term incorporating their expectations. The conditions necessary to ground the implication of
a term include that it be capable of clear expression (BP Refinery (Western Port) Pty Ltd v Hastings Shire Council (1977) 52 ALJR 20 at 26).

Apart from anything else, it may be because of the difficulties which the plaintiffs may face in having evidence admitted as to the discussions held. prior to the sett.lement of the terms of compromise that it also relies upon s52.	There is authority for the proposition that that section can apply to the negotiations leading to the execution of a private contract, but that does not mean that full disclosure in commercial
negotiations is necessary to avoid a breach (see for example Burchett J. in Poseidon Limited v Adelaide Petroleum NL (1992) ATPR 41 - 164), and silence has been held to constitute misleading or deceptive conduct (Henjo Investments Pty Ltd v Collins Harrickville Pty Ltd (1988) 79 ALR 83 at 95).	The question may well arise, however, as to whether the plaintiffs can prove that at the time the negotiations leading to the compromise were being conducted by the respective legal representatives of the parties, the first defendant was then being misleading or deceptive in that it failed to disclose that it then had the intention of tendering in the way they did, or failed to correct the plaintiffs' statements as to the basis upon which they would enter into the compromise.	No clear inference to that effect can be drawn from the correspondence after the tenders were opened.

	having a substantial degree of power in a market thereby took advantage of that power for the purpose of eliminating the plaintiffs as a competitor, or by preventing the plaintiffs from entering into that market or the like conduct proscribed by s46(1) of the Trade Practices Act.


There was nothing before the Court upon the
hearing of the application that would indicate that Elders was engaged in trade or commerce in any relevant market, let alone that it was in the position to substantially control it.

	the principles of equitable estoppel apply as against the first defendant such that it would be held to its promise, to be made out by its conduct, that it would not act contrary to the plaintiffs' expectations.	Against that, it should be noted that the minimum equity needed to avold the detriment alleged by the plaintiffs does not necessarily require that the first defendant be

held to its promise (Commonwealth v Verwayen
(1990) 170 CLR 394).



On the information available it does not appear that the plaintiffs have a strong case on any of the grounds upon which they seek to rely, but there are serious questions to be tried.

The plaintiffs have not demonstrated that they will suffer irreparable injury for which damages will not be an adequate compensation unless the injunctive relief sought is granted.	If the prices at which offers were made on behalf of the plaintiffs would have returned them a profit then their remedy clearly sounds in damages.	If they are




obliged to leave the properties, then that may well be a consequence of the breach of contract on the part of the first defendant, if there be one, also compensable in damages for any loss that may be sustained.

There may be hardship suffered by the plaintiffs beyond that which is compensable by damages in having to leave the properties upon which they have lived and worked for so many years, but no particular evidence has been put forward in that regard.	As to the first defendant, it is obvious that, taken at face value, it will suffer a considerable loss if its tender is accepted.	However, that is a loss which it is willingly prepared to bear since it is brought about by its own action and not as a result of anything which might flow from an order of the Court.

If the first defendant is successful in the principle proceedings, then it will have borne the cost of the muster one way or the other, but if it is unsuccessful, then the plaintiffs will have the benefit of the muster having been carried out at a rock bottom price.

The first defendant is concerned that unless it has the opportunity to gain access to, and take part in the mustering of the cattle on the stations, the value of its securities may be diminished.	The basis for that concern is contested by	the plaintiffs, and any such speculative loss is unquantifiable at this stage.
It is noted that the remedies available in the Trade Practices Act extend not only to the grant of injunctive relief, but also to the award of damages.

During the course of discussion attention was drawn to a variety of defects in the tenders put forward by the plaintiffs and the first defendant such that they did not conform with the conditions for tendering specified by the receiver.	In the end result those things do not matter because it was clearly open to the receiver to extend the time for compliance, waive the requirements which were offended, and otherwise negotiate with all or any of the offerors or any other person with a view to coming to terms as to the conditions contained in the mustering contract.

Predominantly the relief sought by the plaintiffs was refused because, upon the material available, the alternative remedy of a claim for damages (which is sought in the writ) will suffice to compensate the plaintiffs
should they be successful; although there may be serious questions to be tried, the first defendant's defences would
not be lacking in some strength and the cost to the management of the business, which has to be conducted in the interests of both parties, is considerably less if the Elders tender is accepted.

The first defendant contended that the proceedings, in so far as relief is sought against the
second defendant as receiver and manager, being initiated without leave of the Court, amounted to a contempt of the Court, and thus justifying refusal of the relief sought by the plaintiffs.	The receiver did not so contend.	The plaintiffs denied that the institution of the proceedings amounted to a contempt and in the event it was not necessary to determine that question.		Generally, it is not for the receiver, but for a party to the action in which he was appointed, to bring proceedings for contempt, Meagher, Gummow and Lehane, Equity Doctrines and Remedies, 3rd Edition para2832 and the cases there cited.	The first defendant has not done so, and it would be inappropriate for the Court to make such a serious finding against the plaintiffs without the question being raised as one of substance, as opposed to a side wind to the principle concerns before the Court.		As presently advised, the Court is far from satisfied that an action brought in the Court by a party to the proceedings to restrain a receiver from entering into a contract in the circumstances of this case amounts to an interference by the plaintiffs with the receiver's conduct of the business, or his possession, in the sense that those terms are used in the authorities referred to in the texts.	The Court is being asked to interfere, not to deal with someone who has interfered.

Some argument was also directed to whether the proper approach to be adopted in administering interlocutory mandatory relief has a requirement, as a principle, of a
high degree of assurance that at the trial it would appear that the injunction was rightly granted.	Consideration of that matter is detailed by Gummow J. in Businessworld Computer Pty Ltd v Australian Telecommunications Commission (1988) 82 ALR 499.	It matters not in this case, but it seems that the circumstances in which such relief should be granted must be a matter for judicial discretion in every case.	The competing considerations of whether the relief should be granted or not are bound up under the general heading of the balance of-convenience.


IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
 Rule 46.04(1)


No.	3  of	1992
BETWEEN:
ELDERS RURAL FINANCE LIMITED, FOSTER'S BREWING GROUP LIMITED & ELDERS LIMITED
Plaintiffs
AND:
CHARLES WILLIAM TAPP
First Defendant
AND:
WILLIAM REX TAPP, JOE TAPP c BEN TAPP, WILLIAM TAPP AND DANIEL TAPP
Second Defendants

TERMS OF COMPROMISE
Upon the Receiver and Manager's application by Summons dated 3 February 1993 and in resolution of the issues raised in that Summons, the Plaintiffs, jointly and severally, the Defendants, jointly and severally and Robert William Cowling as Receiver and Manager (herein collectively referred to as "the parties") agree as follows:

	The parties will consent to an order being made by this	Honourable	Court	in	terms	of		the	draft Minutes of Order annexed		hereto	and	marked		"A" ( "the Order").
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referred to in the Affidavit	/ / / J/ ·1
	2.1	Notwithstanding the Order, until the nomination by the Receiver and Manager of the successful tenderer pursuant to the tender process referred to in paragraph  3 of the Affidavit of Robert William Cowlinf

"Twh-i:sr2iis the annexure marked
of N, \\,&\IV\ 7csipp
1),	r-. r,   I  :-I	J.....D	f\.
Dated the	tlaY, of {Y\ f"N(....V' t(QMMISSIGNER F
19 '\::i	61 SMITH STREET,
D	01 C:111


sworn on 3 February 1993, the Defendants and their respective families may remain in occupation of the stations upon the following terms.

	The Receiver and Manager will be at liberty during the period of occupation referred to in paragraph 2 above ("the interim period•) to exercise the power set out in the	Order in	respect		of	any	Defendant	if			that Defendant or any servant or agent	of			that Defendant,		engages in any conduct whic.h (s incompatible with	the		possession		of				the stations	and	stock	by	the		Receiver and Manager,		or		his	management	of				the businesses conducted on those stations.			In particular, the Receiver and	Manager		will be at liberty to exercise the power set out in the	Order	if	any of the defendants whether by their respective servants, agents, family members or otherwise, interfere with or impede in any way he

free movement	by onto	and	over
 any
the
 intending stations
 tenderer or	the
inspection of the stations for the purposes of the tender process.
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	The Receiver and Manager will be at liberty during the interim period to make such arrangements for the management of the



businesses conducted on the stations including the appointment and reasonable accommodation of a general manager of the three stations as he considers necessary including the termination of the employment of any of the Defendants.

	The Defendants or such of them as remain employed by the Receiver and Manager agree, and undertake to this Honourable Court, that they will diligently and promptly carry out all proper directions of the Receiver and Manager.


	The Defendants agree, and undertake to this

Honourable Court, that they will not, during the interim period, interfere in an1
way	with	the	Receiver	and	Manager's
possession of the stations and stock anc the Receiver and Manager's management of the businesses.

	The	restriction		on	the	power	of	thE Receiver	and	Manager	referred	to		ir paragraph 2.1 above, operates	only	durin the interim period.


/ f
	For	the	avoidance of doubt the parties or any o:

them will be at liberty to tender

of	the	muster   and  such  other
 for the carryin
functions as ma;


be sought by the Receiver and Manager in the invitation ·to tender. No tender will be rejected by the Receiver and Manager on the basis that the tenderer is a party to the proceedings.

	If in relation to any station a tenderer other than any of the Defendants is selected by the Receiver and Manager to carry out the functions specified in the tender, the Defendants or such of them as may be nominated by the Receiver and Manager will, if requested to do so by the Receiver and Manager upon 21 days' notice wish their families leave that station and give vacant possession of it to the Receiver and Manager.


s. The  Receiver  and Manager will on the date hereof pay to such of the Defendants as are owed by the
Receiver and Manager:


	arrears of wages (see schedule 1), and


	arrears of lease payments (see schedule 2j.



SA. In respect of wages which are owing as from 31 January 1993 to the Defendants, the Receiver and Manager agrees:
SA.1


SA.2
 If	funds	are	available	to do so, to pay such wages weekly in arrears;
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If funds are not available to do so, to pay wages	immediately	funds	do	become


available together with interest on all such wages at the rate of 6\ per annwt until such wages are paid.

	In this paragraph "plant and equipment" means all and any of the items of plant and equipment, stores and conswtlables presently located on the stations, including, but not limited to, the items identified in the schedule marked "RWCl" exhibited to the affidavit of Robert William Cowling sworn on 22 December 1992 and filed herein except such of those items as, the Receiver and Manager shall advise the parties, he does not require for the purposes of his receivership (such advice to be provided by not later than 24 February 1993).


	Until the determination by the Court of Appeal of the Northern Territory of Australia of the Plaintiff's applicatior. for leave to appeal from the Order of He1 Honour Justice Thomas made on 5 Februar) 1993 or in the event of leave bein granted, until determination of the Appeal:


	.1.  1	The Defendants and each of them agreE and each of them undertakes to thE Court that they, whether by agent! servants or otherwise, will not remove1 or cause to be removed from any of thE

orfrom	the	use	of	thE
   /		stations


Receiver and Manager any of the plant and equipment; and

6. 1.  2	The Plaintiffs and each of them agree, and each of them undertakes to the Court to pay into an interest bearing trust account (the joint signatories to which shall be those persons nominated in schedule 3) to abide the event  of the appeal, fees by way of hire, fixed
in accordance with paragraph 6.2.2 below, the Plaintiffs using their best endeavours to pay by 10 March 1993 and
thereafter monthly in arrears.


6. 1.3	The Plaintiffs (and each of them), and the Defendants (and each of them) agree, and undertake to the Court, that they will u-se their best endeavours, and do all things necessary,. to ensure that the Plaintiffs' application for leave to appeal, and the appeal, 'if leave is granted, are heard and determined together, and in any event, as an expedited matter (0.83.15; 084.12 Supreme Court Rules).

	Upon	the	hearing and determination of the Plaintiffs' application for leave to appeal

/:/_,,, /( appeal (if	any):
y	{71/}	,·uv-	.


	2.    1	If the Plaintiffs' appeal is successful, the parties thereto will abide the order or orders of the Court

of Appeal.


	If	the	Plaintiffs'	said	application

fails, or if the Plaintiffs' appeal fails, the Receiver and Manager will thereafter hold, and have the use of the plant and equipment for the remainder of the Receivership (whoever may be the Receiver and Manager from time to time) at a fee by way of hire to be agreed between the Receiver and Manager and the Defendants, or in default of agreement as fixed by a valuer acting as an expert and not as arbitrator and nominated by the Receiver and Manager, and upon the following further terms and conditions:
	The fee shall be	paid	monthly	in
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arrears within seven days of the end of each month provided that if the Receiver and Manager does not have sufficient funds to make a payment then the provisions of clause SA.2 shall apply mutati mutandis.


	The	Receiver	and	Manager	is	at

liberty upon giving to the Solicitors for the Defendants 21 days written notice, to terminate the hire of all or any of the plant and equipment.

	Until the completion	of	the	1993

BTEC	musters	on all 3 stations or
14 July 1993 whichever is the earlier the Defendants will not be at liberty to remove or cause t be removed from any of the stations or from the use of  the  Receiver and
Manager,	any	of	the	plant	and

equipment; completion
 but (of
 upon	that which	the	only
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evidence will be the written certificate of the Department of Primary Industry and Fisheries to that effect) or upon the Defendents giving to the Receiver and Manager or his solicitors 21 days' written notice which notice will not be given before 23 June 1993 the Defendants or any of them, will be at liberty to terminate the hire of all or any of the plant and equipment and to remove that plant and equipment from the stations and


from	the	use	of the Receiver and Manager.

6.3 If the Plaintiffs' application for  leave fails or if the Plaintiffs' appeal fails, the signatories to the account referred  to
in	clause	6.1.2	shall	within	7 days
therefrom, procure all funds in the account to be paid to the Defendants.

	The parties agree, and undertake to the Court, that they will not cause or permit to be made any public statement, including any statement to any representative of any media organisation, of and concerning the issues raised in the said summons or this agreement other than the Statement set out in Schedule 4.


	The Receiver and Manager shall have liberty to apply to the Court for a variation of his obligations herein in the event of a breach by any of the parties of the terms of compromise.







THESE TERMS OF COMPROMISE	were
Keller,	Level	7, NT House, 22
NT	0800
Solicitors for the Plaintiffs.
 filed	by	Messrs.	Ward Mitchell Street, Darwin.
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