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CORAM:	ASCHE CJ, GALLOP and MARTIN JJ


REASONS FOR DECISION

(Delivered 9 December 1992)



	THE COURT:


On 11 September 1992 Angel J made orders granting leave to the plaintiff in the action to amend the endorsement on the writ of summons by adding “The plaintiff seeks an extension of time pursuant to s 44 of the Limitations Act” and extending the time for instituting the plaintiff'‟ action to 24 February 1989. He also ordered that the application of the first defendant for summary
judgment against the plaintiff on the ground that the plaintiff‟s action was statute barred be dismissed.
	The first and second defendants in the action have applied for leave to appeal against the orders giving leave to the plaintiff to amend the endorsement on the writ and extending the time for instituting the proceedings.
	During the hearing of the applications for leave to appeal senior counsel for the applicants informed the Court that the first

defendant (CTG Pty Ltd Limited)  had  been  deregistered pursuant to s 574 of The Corporations Law on 27 February 1992. Hence, although its application for summary judgment against the plaintiff had been instituted before deregistration by summons dated 13 August 1991, when the  application was  heard and  determined on 11 September 1992 CTG Pty Limited did not exist.
Notwithstanding that impediment, senior counsel for the applicants informed the Court that CTG Pty Limited proposed to apply pursuant to s 574 of  The Corporations Law for the registration of  the company to be reinstated and submitted that the appropriate course in all the circumstances was to determine the applications for leave to appeal on the basis that CTG Pty Limited was
notionally a party with standing. Surprisingly, counsel for the respondent to the application for leave to appeal supported that
submission. The relevant documents evidencing the deregistration of CTG Pty Limited pursuant to s 574 of The Corporations Law were tendered in evidence by consent.
	That CTG Pty Limited had  been  deregistered and  hence gone out of existence was not revealed to Angel J.  If  it  had been, we are in no doubt that his Honour would not have permitted a litigant with  no standing to pursue an application for summary judgment against the plaintiff and to resist the plaintiff‟s application for leave to amend as set out above. Indeed, nor would his Honour have entertained an application by that party to  amend  its  defence, which his Honour granted leave to do in the absence of any opposition. The orders that the primary Judge made concerning  CTG Pty Limited were clearly made per incuriam and this Court must now rectify the record. These matters  having  been  raised with senior counsel for the applicants, an amended application for leave to  appeal was  substituted by consent confining the application to one made by the second defendants, Geoffrey Robert Clark and Michael James Gillooly.
	It is appropriate, therefore, to order that the order granting leave to CTG Pty Limited to amend its defence be set aside on the ground that CTG Pty Limited was not competent to make the application

for leave to amend the defence, and further to order that CTG Pty
Limited be removed as a party to the proceedings as from 27 February 1992. We order accordingly.
	The rights of CTG Pty Limited to make application either to the Australian Securities Commission or to the Court for reinstatement of the registration of the company are  not  affected by the  orders we have made.  Nor are its rights to apply to the Commission for   the Commission to act on its behalf pursuant to s 575 of The Corporations Law affected.
	The applicants need leave to appeal from the interlocutory  judgment of Angel J pursuant to s  53  of  the  Supreme Court Act. An order granting an extension of time pursuant to s 44 of the Limitation Act is an interlocutory order affecting procedural rights only and leave to appeal is therefore required (McKain v R W Miller & Co (South Australia) Pty Ltd (1991) 104 ALR 257; Hall v The Nominal Defendant (1966) 117 CLR 423; Merton Enterprises Pty Ltd v Nelson (1988) 13 NSWLR 454).
	The general principles applying to applications for leave to appeal from an interlocutory judgment are well settled and are conveniently stated by Kearney J in Heller Financial Services Limited v Solczaniuk (1989) 99 FLR 304 at p 317 in the following terms:

“The discretion of this Court to grant leave to appeal is unfettered, though in general an applicant for leave will be required to show that the interests of justice make it desirable to grant leave: Nationwide News Pty Ltd (t/a Centralian Advocate) v Bradshaw (1986) 84 FLR 49 at 52– 56, per O‟Leary CJ.  See also David v  Pagett (1986) 10 FCR 226 AT 230–231. I  consider that a  successful applicant for leave must first show that the correctness of
the decision in question is attended with sufficient doubt to warrant it being reconsidered on appeal; and secondly, that if  the decision is wrong, substantial injustice would result if it were left to  stand.  See  Neimann v  Electronic Industries Ltd [1978] VR 431 at 441, per Murphy J.”


	It was submitted on behalf of the applicants that they will suffer substantial injustice if the orders of Angel J are allowed to stand because they will be deprived of a substantive defence to the effect that the plaintiff‟s claim is statute barred and if an extension of  time is not granted, they will be entitled to summary judgment  which will finally dispose of the plaintiff‟s claim.
	Those submissions are obviously correct. Mason CJ said in McKain v R W Miller, supra, at p 265 that statutes of limitation confer upon a defendant a very important right – the right to plead the limitation period as an absolute defence.
	In relation to a different limitation provision, ie s 82(2) of the Workers Compensation Act (NSW), Mahoney JA in Commonwealth v Dixon (1988) 13 NSWLR 601 at 619 said:

“ … the effect of such a limitation is to grant to a
defendant a privilege, which he may invoke at this option, to defeat the plaintiff‟s right. If he invokes it then the
plaintiff‟s right is, to that extent, qualified or defeated.”


	The issue for determination by this Court is whether the decision of Angel J is attended with sufficient doubt as to its correctness to justify a grant of leave to appeal.  The applicants advanced a number of arguments to demonstrate sufficient doubt and we now turn to consider those arguments.
	First it was submitted that his Honour did not deal at all with the applicant‟s submission to the effect that s 44 of the Limitation Act does not permit an amendment to an originating process subsequent to that process having been issued.
	It is to be noted that the application to his Honour was to amend


the endorsement on the writ of summons be adding the words “The plaintiff seeks an extension of time pursuant to s 44 of the
Limitation Act” and for orders that certain limitation periods prescribed by that Act be extended to 24 February 1989, which was the date of issue of the writ. His Honour granted the order sought.
	Before dealing with the submission that his Honour had no power to permit an amendment to the originating process subsequent to

that process having been issued, some reference should be made to the terms of the amendment sought.  For this purpose it  is necessary to set out in full the terms of s 44. It reads:
“44.	EXTENSION OF PERIODS

	Subject to this section, where this or any other Act, or an instrument of a legislative or administrative character prescribes or limits the time for:–
	instituting an action;
	doing an act, or taking a step in an action; or
	doing an act or taking a step with a view to instituting an action,

A court may extend the time so prescribed or limited to such an extension, and upon such terms, if any, as it thinks fit.
	A court may exercise the powers conferred by this section in respect of an action that it –
	has jurisdiction.
	would, if the action were not out of time, have jurisdiction to entertain.
	This section does not –
	apply to criminal proceedings; or
	empower a court to extend a limitation period prescribed by this Act unless it is satisfied that –
	facts material to the plaintiff‟s case were not ascertained by him

until some time within 12 months before the expiration of the limitation period or occurring after the expiration of that period, and that the action was instituted  within 12 months after the ascertainment of those facts by the plaintiff; or
	the plaintiff‟s failure to institute the action within the limitation period resulted from representations or conduct of the defendant, or a person whom the plaintiff reasonably believed to be acting on behalf of the defendant, and was reasonable in view of those representations or that conduct and other relevant circumstances.
	Where an extension of time is  sought  under this section in respect of the commencement of an action, the action may be instituted in the normal manner, but the process by which it is instituted must be endorsed with a statement to the effect that the plaintiff seeks an  extension of time pursuant to this section.
	Proceedings under this section may be determined by the court at any time before or after the close of pleadings.
	This section does not –


	derogate from any other provision under which a court may extend or abridge time prescribed or limited by an Act or an instrument of a legislative or administrative character; or
	affect a rule of law or equity under which a limitation period affecting a right to bring an action may be  extended or within which an action may be brought

notwithstanding the expiration of the limitation period.
	This section extends to an action in which the damages claimed consist of or include damages in respect of personal injuries to any person or to an action which arises under the Compensation (Fatal Injuries) Act notwithstanding that the limitation period for that action has expired before –
	the commencement of this Act; or
	an application is made under this section in respect of the action.”
	It was unnecessary for the plaintiff to seek to amend the


endorsement on the writ of summons by adding the words “The plaintiff seeks an extension of time pursuant to s 44 of the
Limitation Act”. No doubt the plaintiff took that course because of the terms of s  44(4) set out above.  That provision is permissive in terms and has application at the commencement of the action. It has no application where the action has been instituted and an application to extend the time for institution of the action is  granted.
	It is important to observe that statutory provisions imposing time limits on actions take various forms and have different purposes (Australian Iron and Steel Ltd v Hoogland (1962) 108 CLR 471  per Windeyer J at 488). A distinction is generally drawn by those statutes which are said to take away the remedy available to a

party without touching that party‟s underlying right, and those
statutes or limitation provisions which expressly or impliedly extinguish an underlying right.
	In Williams v Jones [1811] 13 East 439 at 450–1; 104 ER 441at 446, Lord Ellenborough CJ, when construing the statute of limitations applicable in India, stated:

“ … here there is only an extinction of the remedy in the foreign court according to the law stated to be received there but no extinction of the right … If it go to an extinguishment of the right itself the case may be
different.”


Other statutes of limitation have been interpreted as barring only the remedy (see, for example, Harris v Quine LR 4 QB 653).
	Statutes of limitation which operate to prevent the enforcement of independently existing rights of action, whether known at common law or, in some circumstances, created by statute, are typically described as denying a remedy while not destroying or extinguishing an underlying right. In certain contexts this distinction is an important one. As Dixon CJ observed in  Maxwell  v Murphy (1957) 96 CLR 261 at 269:

“There are rights in English law which have an existence and a purpose although the remedy be suspended or
wanting”.
	Not all statutes of limitation, however, operate simply to deny a party a remedy while leaving a right in existence. In Maxwell v Murphy the Court considered that the statute there under consideration had conferred a new  right in  terms of  remedy and had limited the remedy in terms of time.  The Court therefore held in that case that the extinction of the remedy dictated the extinguishment of the right.  Statutes of  limitation which extinguish rights are classified in private international law as substantive. On the other hand, statutes of limitation which only deny a remedy and leave intact and subsisting the underlying right have traditionally been classified as procedural or adjectival. This classification was accepted and applied by the High Court in Pedersen v Young (1964) 110 CLR 162 where Kitto J (at 166)

described it as “the established doctrine of English law”, and Menzies J (at 166) referred to  it  as  a  “well established principle”. It was	re–affirmed recently in McKain v R W Miller & Co, supra.
	Returning to the terms of s 44(4), that sub–section is applicable to  a situation where the plaintiff has a cause of action, realises that time has expired, and hence that, if he is not to be denied the remedy, he must obtain an extension of time. In those circumstances the plaintiff must endorse pursuant to s 44(4).

Likewise, where by lapse of time a plaintiff‟s cause of action has
been extinguished, for example, under some Fatal Accidents legislation, the plaintiff may institute the action in the normal manner, must endorse the process by which it is instituted with a statement to the effect that the plaintiff seeks an extension of time pursuant to s 44 and must apply pursuant to s  44 for an extension  of time in order to revive the cause of action.
	Section 44 is not confined to extension of the time limits prescribed by other provisions of the Limitation Act, eg, s 12 which provides that actions in contract and tort are not maintainable after the expiration of a limitation period of three years from the date on which the cause of action first accrued to the plaintiff. Section 44(1) expressly provides that a court may extend the time prescribed or limited whether such time is

prescribed by the Limitation Act or any other Act or an instrument of a legislative or administrative character.
	Section 44(4) has application in either of the sets of circumstances set out above and perhaps to  other sets of  circumstances.  But  it has no operation where proceedings have been instituted out of  time and it only becomes apparent to the plaintiff that an extension of time is  necessary when the statute is pleaded against his claim. It would not be fair in the administration of justice to preclude a

plaintiff faced with that situation from applying for an extension of time pursuant to s 44 unless otherwise expressly provided.
	In any event, such a plaintiff may have recourse to the Rules of Court. Order 36 expressly permits the Court to order that a document in a proceeding be amended or that a party have leave to amend a document in the proceeding at any time.
	Order 36 has the force of a statutory provision and prevails over any other Act or earlier Rules of Court (Supreme Court (Rules of Procedure) Act 1987, s 7). Further, an amendment of the writ of summons takes effect as if the original writ had been endorsed  with the amendment (ANZ Banking Corporation v Larcoss (1987) 13 NSWLR 286 at 289). Samuels JA, speaking for the New South Wales Court of Appeal said in Baldry v Jackson (1976) 2 NSWLR 415 at 419: “Further an amendment, duly made, takes effect not

from the date when the amendment is made, but from the date of the original document which it amends.”
	Section 44 empowers a court to extend time for, inter alia, the institution of an action. There is no basis for restricting its  operation once the action has been instituted, although out of time. Accordingly the respondent‟s first submission must be rejected.
	Next it was submitted that his Honour did not sufficiently identify or otherwise deal with the facts said to be material in a way which enabled him to determine what if any facts were material for the purpose of s44, that the facts alleged by the respondent were not in any sense material for the purpose of s 44, and that there was no evidence that the facts referred to by his Honour were first ascertained by the respondent during the 12 month period prior to the instruction of the action.
	His Honour had referred to the operation of s 44(3)(b)(i) and said:


“There are a number of facts material to the plaintiff‟s claims that were first ascertained by the plaintiff during the 12 month period prior to institution of the action, including the fact, quantum and dates of the withdrawals of the monies which are said to constitute breaches of trust.
There is no need to elaborate upon other material facts known to the defendants which eventually became known to the plaintiff, sufficient to satisfy the threshold requirement of s 44 Sola Optical Australia Pty Ltd v Mills (1987) 163 CLR 628, Fersh v Power & Water Authority (1990) 101 FLR 78, and Ward v Walton (1989) 66 NTR 20
satisfy me that the plaintiff, in the circumstances of this matter, is able to resort to s 44 of the Limitation Act.”


	The substance of the action is a sum of $A2,000,000 which was paid into an account at the National Australia Bank on 17 October 1984. The money, or a substantial proportion thereof, was withdrawn from the account on 18 and 19 October 1984 by the defendant Geoffrey Robert Clark. The disbursement of the money

was never communicated by the defendants to the plaintiff or any representative of the plaintiff until 21 February 1989.
	The correspondence in evidence demonstrates that the plaintiff was trying to ascertain and have an accounting for the money from 2 March 1987 when its Malaysian solicitors first instructed solicitors in Perth to act for the plaintiff. The Perth solicitors wrote to the defendants on 30 March 1987 requesting that the money be   returned. The terms of that letter were set out by the trial judge in  his reasons for judgment. His Honour then went on to say: “The

defendants thus had notice of the plaintiff‟s claim within the expiration of 3 years after the withdrawals and disbursement of the monies”.
	By letter dated 22 May 1987 the plaintiff‟s solicitors first formally demanded the return of  the $A2,000,000. His Honour found that the defendants did not assist as fully, as frankly or as quickly as might have been expected in resolving the questions that the plaintiff raised. His Honour further noted  that  in  the circumstances of the correspondence exchanged between solicitors, one could understand the plaintiff not suing sooner.
	Finally, however, the disbursement of the money was revealed by the defendants in a letter of 21 February 1989 and accompanying

documents. The writ of summons was issued by the plaintiff‟s solicitors on 24 February 1989. It was not until 6 March 1989 that Datuk Hiew Min Yong, who had caused the sum of $A2,000,000 to be remitted to the defendants‟ bank on 17 October 1984, became aware of the material facts, namely the details of the disbursement of the moneys and the purpose for which the disbursements were made or applied. He ascertained those facts from a  copy of  the letter from the defendants‟ to the plaintiff‟s Perth solicitors dated 21 February 1989 and the annexures thereto. As stated earlier, by that time the solicitors had issued the writ.
	The trial Judge found that there were a number of facts material to the plaintiff‟s claims that were first ascertained by the plaintiff during the 12 month period prior to the institution of the action, including the fact, quantum and dates of the withdrawals of the moneys. It appears that that was an incorrect finding of fact because the Writ of Summons had issued before the material facts were ascertained by Datuk Hiew Min Yong as the representative of the plaintiff. However, it matters not because the action was instituted at a time not later than 12 months after the ascertainment of  the material facts by the plaintiff. The time for the institution   of the action expired on 5 March 1990.
	In Ward v Walton (1989) 66 NTR 20, this Court held that the requirement of s 44(3)(b)(i) than an action be instituted “within 12 months after” the ascertainment of material facts by the plaintiff, is properly met by showing that the action was instituted at a time

not later than after the ascertainment of those facts by the plaintiff. In construing s 44(3)(b)(i), Asche CJ said at p 23:
“The object seems to be to  extend the time the applicant can bring her action by one year after the ascertainment of material facts; be those facts ascertained before the
expiration of the limitation period or after.”


	Thus the requirement that the subject action be instituted within 12 months after ascertainment means only in this case that the outer limit, or the last date within which the action had to be brought,  was 5 March 1990. As the plaintiff had already brought the action before ascertainment, it was within the outer limit provided by

s 44(3)(b)(i).

	Senior counsel for the defendants invited this Court to overrule the decision in Ward v Walton.  We  do  not entertain any doubt as  to the correctness of that decision (Clutha Developments v Barry (1989) 18 NSWLR 86). We are satisfied that the analysis of

s 44(3)(b)(i) of the Limitation Act accepted by the majority in

Ward v Walton is correct.
	Accordingly, leave to appeal is refused. The applicants are ordered to pay the respondent‟s costs.


