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REASONS FOR JUDGMENT
(Delivered 11 August, 1992)



KEARNEY J:	On 25 November 1991 the appellant pleaded guilty to six counts in an Indictment of 1 November, of stealing motor vehicles; a further thirteen offences of stealing motor vehicles were taken into account for the purpose of sentencing.	He was sentenced to two years imprisonment on each count, the sentences to be served concurrently; a non-parole period of nine months was fixed. He now appeals against the severity of those sentences.	It is convenient to set out the scheme which led to the charges being brought.


A fraudulent scheme
On 1 November 1991 Maurice Cribb pleaded guilty to seven counts in the indictment of 1 November 1991.	The first count charged him with stealing a Toyota "Hilux" on
24 January 1990.	Counts 2-7 of the indictment charged both Cribb and the appellant with stealing six vehicles.	Cribb had thirteen similar offences taken into account.

The charges arose from a fraudulent scheme practised upon the Power and Water Authority in relation to the sale of the Authority's used motor vehicles.	The essence of the scheme was to carry out a fictional sale of a vehicle at a price that was low, but acceptable to the Authority; and then to sell the vehicle, legitimately, at a higher market price, in some cases obtaining a better-than market price by "winding back" the mileage recorded on the vehicle's odometer.

Necessary deceptions were carried out by Cribb and others at various stages of this process.	The principal deceptions lay first, in persuading the Authority to accept a low valuation of the vehicle; and second, in pretending that the vehicle had been legitimately sold for a low price. Cribb was employed by the authority as its superintendent of transport; he was responsible for the purchase, maintenance and disposal of the Authority's vehicles.	As superintendent of transport he was at the peak of the pyramid of the
mechanics; his superiors in the Authority had managerial and administrative training rather than mechanical knowledge.


The participants in the scheme
Cribb had three associates in the scheme.	The first was one Durgutovski.	He was employed as a trade assistant by the Authority, a fairly low position.
Durgutovski had two bank accounts; one at the Australian Central Credit Union, and the other at the Credit Society. It was through these accounts that the monies used in the scheme were passed.

The second person was one Regina Bromberg.	She was ultimately found guilty on five counts of obtaining property by deception, on the basis that Cribb or Durgutovski obtained possession or control of the vehicles by means of an intentional deception practised on the Authority, and she was an accessory before the fact to that deception.	However, the appellant did not seek to rely in any way on the sentences passed on Bromberg.

The third person involved was the appellant.	He was employed by Territory Auto Auctions (herein "TAA") as an auctioneer; within TAA he was the employee with particular expertise in and responsibility for the motor vehicle auctions.	Because of his position he was able to fabricate paper work appropriate to the sale of a vehicle, such that
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the Authority and TAA believed that certain fictional sales of vehicles had in fact taken place.

[His Honour then described how the scheme worked, and continued:]

The total profit made by this criminal enterprise was about $130,000.	Cribb stated that the appellant received only $200 or $300 for each of the first two or three cars with which he was involved.	The Crown estimated that the appellant received in all about $15,400; of the remaining $115,000 or so, Cribb obtained one half while Durgutovski and Bromberg shared the other half.

[His Honour then referred to the investigations by the police, and continued:]


The sentencing of Cribb
In sentencing Cribb on 1 November 1991 the learned Judge imposed what he described as "an extremely light sentence", one which was "totally inappropriate and inadequate		for [his] offence".	The reason the sentence was reduced so much was that Cribb had given "extremely valuable" help to the authorities.	In the result his Honour sentenced Cribb to three years imprisonment on each count, with a non-parole period of 12 months, a sentence he described as "objectively speaking		a grossly inadequate sentence".	Restitution of $50,000 was ordered.	On the


second indictment, for the theft of the parts and equipment found at his home, Cribb was sentenced to three years imprisonment on count one and six months imprisonment on count two.	All sentences were ordered to be served concurrently.


The sentencing of the appellant
As noted earlier, on 25 November 1991 the appellant pleaded guilty to counts 2-7 in the indictment of
1 November 1991 and had thirteen other offences taken into account.	His role in the scheme was largely one of paperwork, accounting for the vehicles being received by TAA, and arranging for their fictitious sale.	It was clearly a vital role.

Before the learned sentencing Judge, the appellant maintained his denial that he had gained any sum at all from the scheme; he claimed that he participated in it merely to assist his employer's turnover, thereby gaining some commission for himself from that fact.	But no more  than that.	As noted earlier, the Crown alleged that the appellant had received some $15,400.	On this point the Crown called Cribb; the appellant also testified.	In the result his Honour disbelieved the appellant's testimony that he had not received a direct financial benefit from the scheme.		That conclusion is one which this Court must accept.


given -
 His Honour observed at one point that he had


"Cribb a special discount because he agreed to be a Crown witness and to do all that he could to assist the Crown."



The Crown conceded that the appellant gave the police the first coherent account of the criminal enterprise, and that his account was helpful to them.

In sentencing the appellant his Honour noted as "one of the complicating problems" the fact that Cribb had received "a sentence considerably less than the appropriate sentence", because he had been a "valuable informant" and given the Crown "a great deal of assistance".	His Honour noted that the appellant's assistance had not been "anything like the assistance that Cribb gave".	Accordingly,
his Honour felt that when sentencing the appellant he had "to largely disregard the amount of discount that Cribb got", though he considered that comparative justice demanded that he "relate the sentences one to another".	I respectfully agree that this was the correct approach, in those circumstances.

His Honour also observed that having disbelieved the appellant's account that he had not received any money from the scheme, he could not be "as lenient with him as I might otherwise be able to be", because the appellant had not been "frank with the court".	His Honour considered,
however, that the appellant's "major criminality" was not that he had received money from the scheme, but that he was involved "in a fraud of that magnitude".	His Honour acknowledged "that unlike Cribb [the appellant] did not betray his employer".	His Honour considered that the appellant "was necessary to their enterprise but by no means a principal".	Further, the appellant had not "originated this scheme".

His Honour felt that he was compelled to take account of Cribb's sentence, and that "Parnell's sentence should be less than Cribb's in any event".	His Honour then proceeded to sentence the appellant, describing the sentences he imposed as "light".


The sentencing of Durgutovski.
Durgutovski pleaded guilty to five charges of stealing motor vehicles and had fourteen other offences taken into account.	He was sentenced to eighteen months imprisonment on each charge, to be served concurrently; a non-parole period of six months was fixed.

His Honour said that he had treated Durgutovski as "not a sophisticated person - - a simple man - - one would think - more probably guided by others more cunning and clever".	His Honour bore in mind the need for "comparative justice" and referred specifically to the sentences he had earlier imposed on the appellant and Cribb, and to the fact
that both of them "were dealt with leniently".


His Honour considered that while the appellant was "an essential participant", Durgutovski "may not have been". On the other hand, Durgutovski had "stood to gain a lot more than Parnell did".	His Honour considered that Durgutovski "played a secondary role to Cribb"; and the scheme was not his "brain child".	He accepted that Durgutovski had shown "genuine contrition"; and that "in a real sense" Durgutovski was lower in the ladder of responsibility for this criminal activity than the appellant, since the appellant was "more of a key figure" than Durgutovski.

His Honour concluded that Durgutovski was "less culpable" than Cribb or the appellant, and hence imposed "a shorter sentence" than they had received.


Conclusions
I consider that the sentences imposed on the appellant were well within the proper limits of his Honour's sentencing discretion; the effective sentence and non-parole period were rightly described as "light".	The scope for a successful appeal is thus very narrow and Mr Barbaro of counsel for the appellant rightly and tightly focussed his attack, submitting that the appellant had a justifiable sense of grievance when comparing his sentences with those imposed on Cribb and Durgutovski.	An attack on the appellant's sentences along these lines seems to me to be


the only attack which is possibly arguable.	As to
Mr Barbaro's carefully constructed and tightly focussed submissions it is sufficient to say that I have had the advantage of reading the opinion of Priestley J and respectfully concur in his Honour's conclusion that the appeal should be dismissed, for the reasons there stated.

ANGEL J:	[His Honour referred to the appellant's sentence, and continued:]

The appellant before this court, wisely abandoning a ground that the sentences were manifestly excessive, relied solely on an alleged marked disparity or discrepancy between his sentences and the sentences of two co-offenders, one Durgutovski, and one Cribb.	[His Honour referred to the sentences imposed on the co-offenders, and continued:]

In my view, the difference between the respective sentences does not constitute manifest marked disparity, such as to give rise to a justifiable sense of grievance on the part of the appellant.	I have had the advantage of reading the reasons for judgment of Priestley J and I agree with them.	To what he has said I would only add that in sentencing the appellant, the learned sentencing Judge expressly took into account the respective roles in the fraudulent scheme by the appellant and his co-offenders, their respective dealings with the investigating police and their respective conduct before the court.	The learned sentencing Judge emphasised and took into account the appellant's attempted deception of the court in giving false evidence about his spoils won from the fraud.

Where, as here, a sentence standing alone is appropriate having proper regard to the circumstances of the offence and the offender, intervention by an Appeal Court on

grounds that the sentence nonetheless should be set aside as unfairly disproportionate to sentences imposed on co offenders is an exceptional course, because the court, in the name of equal justice between co-offenders inter se, is asked to interfere with what is otherwise an appropriate sentence, and interference will in many cases be calculated to result in inequality of sentencing as between the co offenders as a group and other like offenders.	Generally speaking, disparity warranting intervention will only be such as to shock the ordinary citizen's sense of fairness - in its very nature it will be obvious at a glance and speak for itself and cry out for correction.

In the present case, and despite the skilled submissions of Mr Barbaro, there is no manifest injustice and no warrant for interfering with these sentences.	I would dismiss the appeal.
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PRIESTLEY J: The High Court decision in Lowe v R (1984) 154 CLR 606 recognised (1) that disparity in sentencing of co offenders may, of itself, call for intervention by a Court of Criminal Appeal; (2)	the court may so intervene even in cases where the challenged sentence, standing alone, would be regarded as appropriate; (3)	in such cases, where the court does intervene, it is to avoid the appearance of injustice by reason of the degree of the disparity.
These three propositions were stated, in slightly different words, by at least three of the five judges in the case: Gibbs CJ at 610, Mason J at 611, 613-14 and Dawson J at 623. The other two judges were Wilson and Brennan JJ. Of these, Wilson J agreed with Gibbs CJ and Dawson J.
The extent of the disparity needed to induce the court to intervene, in cases where the considerations applicable to the co-offenders were substantially identical, was dealt with by Gibbs CJ as follows:
"	the reason why the court interferes in such a case is that it considers that the disparity is such as to give rise to a justifiable sense of grievance, or in other words to give the appearance that justice has not been done. The decision whether the existence of a disparity calls for intervention is a matter which lies very much within the discretion of the Court of Criminal Appeal." (at 610)
On the same topic, Mason J spoke of "marked disparity" (at 611), and later, of
"a manifest discrepancy such as to engender a justifiable sense of grievance, by reducing a sentence, which is not excessive or inappropriate considered apart from the discrepancy, to the point where it might be regarded as inadequate." (at 613-14)
Earlier, Mason J had equated "sense of grievance" with
"appearance to the community of ... injustice" (at 612).
Dawson J referred to the position in England as being that the court would not interfere unless the disparity was "gross", "glaring", and "most exceptional" (at 623), but continued:
"The decisions in this country do not appear to be quite as restrictive as this but on any view the interference of a court of appeal is not warranted unless the disparity is such that the sentence under appeal cannot be allowed to stand without it appearing that justice has not been done. The difference between the sentences must be manifestly excessive and call for the intervention of an appellate court in the interests of justice;" (at 623-24)
Counsel for the appellant in the present case skilfully tried to persuade this court that the facts concerning the appellant's co-offenders Messrs Cribb and Durgutovski brought the principles in Lowe into play in his client's favour. Those facts have been stated in the reasons already given. The appellant did not seek to rely on the facts concerning a fourth co-offender, (as to some of the offences), Ms Bromberg.
On the facts, I think the appellant's submission fails.
First, looked at broadly, I do not think the differences between the sentences upon the three co offenders are either inappropriate, or such as to lead an objective observer to think justice was not done. In my opinion, any sense of grievance by Mr Parnell is not justifiable.
Next, looked at more particularly, there were some
differences between the positions of the three men. Counsel for the appellant drew our attention to these, in an effort
to show they favoured his client. I do not think any of the matters he relied on was of any particular significance, but any weight any of them may have had was out-balanced by the fact that on a matter of some significance to penalty, the amount Mr Parnell got from the series of frauds, conflicting evidence was given by Mr Cribb and Mr Parnell, and Nader J accepted that of Mr Cribb. As to Mr Parnell's evidence on this matter, he said:
"I just don't believe the story on its face. I saw Mr Parnell in the witness box and I don't believe what he said. That creates a difficulty for me in sentencing him because, having found that he wasn't frank with the court, I can't be as lenient with him as I might otherwise be able to be."
The finding of fact in this passage must be accepted in this court.
A third reason tending against any conclusion that the disparity between the three sentences could lead to a community sense that justice was not done is that Mr Cribb was sentenced first, and, for reasons which applied more directly to him than to Mr Parnell, was given what Nader J described as a lenient sentence. Mr Parnell had the benefit of this artificially low starting point as a ceiling from which Nader J thought he should begin, when he came to sentence Mr Parnell.
The three considerations I have mentioned to my mind combine to defeat the submission made in the present case based on disparity. The appeal should in my opinion be dismissed.


