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QUIRK v PITTORINO

SUPREME COURT OF THE NORTHERN TERRITORY ANGEL J
AT ALICE SPRINGS ON 8, 19 MARCH 1990


APPEAL - Justices - Appeal against sentence - Unlawful use of motor vehicle - 12 months imprisonment to be conditionally released after 6 months - whether manifestly excessive - Justices Act, Criminal Code s.218

CRIMINAL LAW - Appeal - Appeal Against Sentence - Unlawful use of motor vehicle - 12 months imprisonment to be conditionally released after 6 months - whether manifestly excessive - whether tariff exceeded - Criminal Code
s.218 (1)

CRIMINAL LAW - Sentence - Unlawful use of motor vehicle - whether length of user relevant - whether good condition of vehicle on return relevant - Criminal Code s.218(1), (2)(b)


Cases followed:

Breed v Pryce (1985) 36 N.T.R. 23
Ireland v Samuels (1974) 7 S.A.S.R. 19

Cases referred to:

Hatch v Trenerry, unreported, Supreme Court of the Northern Territory, 25 September 1989
R v Bird (1988) 56 N.T.R. 17
R v Jabaltjari, unreported, Supreme Court of the Northern Territory, 3 November 1989



Counsel for the Appellant: Solicitor for the Appellant:

Counsel for the Respondent: Solicitor for the Respondent:
 
M. Jones
Australian Legal Aid Office
	Roberts Solicitor for the Northern Territory
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ang90027
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALTA
No. 9 of 1990
(9002219)
 






IN THE MATTER of the Justices Act

AND IN THE MATTER of an appeal from a decision of the Court of Summary Jurisdiction at Tennant Creek

BETWEEN:


GEOFFREY JAMES QUIRK
Appellant

AND

PAUL THOMAS PITTORINO
Respondent



CORAM:	ANGEL J


REASONS FOR DECISION
(Delivered 19th day of March 1990)



On 27 October 1989 the appellant pleaded guilty to charges of driving without a licence to drive contrary to s.32(1) of the Traffic Act and unlawful use of a motor vehicle contrary to section 218 of the Criminal Code.	He was convicted on both charges and sentences imposed.
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The facts, briefly, are as follows.


On 12 October 1989 the appellant took a friend's vehicle, namely a Suzuki Mighty Boy utility, from Traralgon in Victoria.	He drove it to the Northern Territory, arriving in Alice Springs on 22 October where he remained for some three days before driving to Tennant Creek.	When the police spoke to him there in relation to another matter it was established that the vehicle had been reported stolen in Victoria.	When the appellant was asked to produce a licence he stated that he did not have one.

The appellant was then 22 years of age.	He had a number of relevant prior convictions including a conviction for theft of a motor vehicle in Victoria in respect of which he had been sentenced to three months imprisonment and his licence cancelled for two years.	His record does not indicate whether the sentence was suspended either wholly or in part.	It had barely expired when he took the vehicle in respect of which the present convictions arose.

The appellant pleaded guilty to the present charges at the first opportunity and cooperated fully with the police.	It is not clear whether the Magistrate took this into account in his favour (as to which see R v Jabaltjari, unreported, Supreme Court of the Northern Territory,
3 November 1989).
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In respect of the first charge, the Learned Special Magistrate fined the appellant $50, in default one day.	In respect of the second, he was sentenced to 12 months hard labour to be released after 6 months on entering into a recognizance and complying with certain other conditions.

The appellant appeals from the second of these sentences.		He says that it was manifestly excessive in the light of recent sentences imposed for similar offences, and that it must be inferred that the evidence was wrongly assessed:	see R v Bird (1988) 56 N.T.R. 17 at 21.	The maximum penalty provided by section 218(1) of the Code is imprisonment for 2 years.

The evidence particularly relied on by the appellant is two-fold, viz:

	that no complaint was made by the owner of the vehicle as to its condition upon recovery; and


	that the period of use was not particularly long.



In respect of the first of these, s.218(2)(b) of the Code specifically provides for a crime of aggravated unlawful use of a motor vehicle, rendering the offender liable to 7 months imprisonment, where damage is caused to a vehicle which would cost more than $1,000 to repair or
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which would diminish the value of the vehicle by more than
$1,000.	I do not understand it to follow that to cause no damage at all is of necessity a mitigating circumstance in respect of the offence charged here.	Where the Code provides for an offence and certain aggravated forms of that offence, I fail to see how the absence of the specific aggravating circumstances can mitigate the basic offence.

Further, it is clear that regardless of the condition of the vehicle on its return, the appellant had driven it halfway across the continent prior to its return, and the inconvenience and cost of its return was apparently borne by its owner.	There has been no reparation.	The Learned Special Magistrate took these facts into account, and I agree that he was correct in so doing.

Turning to the period of use; it was submitted on behalf of the appellant that this was only some 13 days, calculated from the time of taking to the time of apprehension.	In fact, it was something less than this (although the precise period does not appear from the material before me) as the only relevant inquiry is as to the length of user in the Northern Territory:	see Ireland v Samuels (1974) 7 S.A.S.R. 19 per Bray CJ.	The appellant remains liable to criminal charges in any other jurisdictions through which he drove the vehicle.
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Nonetheless, I am somewhat troubled by the suggestion that the length of user ought necessarily to be taken into account.	While at first blush it might seem appropriate that a person who unlawfully uses a motor vehicle for 9 months, say, should incur a harsher penalty than a person who did so only for one day, it must be borne in mind that this case involves a period of user terminated upon apprehension. ·rt follows that to vary penalties in accordance with length of user makes penalty dependant, all other things being equal, on the alacrity or luck of the police.

Counsel for the appellant referred me to
Hatch v Trenerry (unreported, Supreme Court of the N.T.,
25 September 1989) in which Kearney J dealt with an appeal from a similar sentence imposed in respect of a conviction for aggravated unlawful use of a motor vehicle.	His Honour said (at 10):

"I consider that on the basis of the facts to which his Worship was bound to confine himself when sentencing - that the unlawful use of the vehicle in the Territory was some 5 days - the sentence of 12
months imprisonment was manifestly excessive.	In fact, however, the correct period of unlawful use in the Territory was some 3½ weeks.	On the basis of the correct facts - that the unlawful use of the vehicle in the Territory was some 3½ weeks - and giving the proper weight to the matters urged in mitigation, I do not consider that the sentence imposed was manifestly excessive.''
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His Honour did not say why he regarded length of user as relevant in the case before him.	No authority was cited by His Honour to the effect that the length of user,
ipso facto, is a relevant factor.	I have been unable to discover any authority on the point.	But this does not surprise me, for, it seems to me, the period of use is only relevant in so far as it reflects upon the criminality of the offender.		For example, it might be relevant that the period of use was brief if a person took a vehicle, used it for a day and then abandoned it with no intention of using it further.	On the other hand, it might not be relevant where a person took a vehicle intending to use it for as long as possible to drive across the continent and, due to the efficiency of the police, was apprehended the same
day.	That is, the period of use is not an objective factor to be taken into account in every case.	Rather, depending on the circumstances of the particular case, length of user is relevant, but only in so far as it reflects on the criminality of the offender.	The facts of the present appeal disclose driving with an intended prolonged illegal use.	No error is therefore disclosed by reason of any failure of the Magistrate to take the relatively short length of user into account.

I turn to consider whether the sentence imposed was, nevertheless, manifestly excessive.		Hatch v Trenerry, supra, would indicate that it was:	the appellant in that
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case was convicted of aggravated unlawful use for which the prescribed maximum is 7 years imprisonment, whereas the present appellant is convicted of "ordinary" unlawful use for which the prescribed maximum is only 2 years imprisonment.	Nonetheless the sentences are comparable.
The appellant in Hatch v Trenerry was sentenced to 12 months imprisonment with a non-parole period of 6 months; the present appellant was sentenced to 12 months to be conditionally released after 6.	The present sentence was half of the statutory maximum.

Counsel for the appellant referred me to recent sentences imposed in the Northern Territory Court of Summary Jurisdiction in respect of similar offences.	I will outline these here:


( a)		RODNEY ALLEN YOUNG 30.5.89
 
Darwin
Illegal use of motor vehicle - motor vehicle
stolen by another in Queensland and driven by Young to the N.T. where he was apprehended after 3 days.	Convicted, sentenced to 3 months imprisonment to be conditionally released forthwith.

	PAUL LESLIE TAYLOR - Alice Springs 2.11.89
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Unlawful possession of motor vehicle - stolen by Taylor in Queensland and driven to Territory.	In his possession for some 5 days.	25 year old with prior convictions.
Convicted, sentenced to three months i rrisonment to be conditionally released after 3 weeks.

	GERARD WALDING - Alice Springs 2.11.89

Unlawful possession of motor vehicle - 21 year old with relevant and recent prior convictions. Convicted, sentenced to 3 months imprisonment to be conditionally released after 3 weeks.

(d}	HARRY THOMAS ELVIN MYERS - Alice Springs 22.9.89
Unlawful possession of motor vehicle-=-..Myers test
l'
driving vehicle, left Tennant Creek with a1view to travel to Alice Springs, apprehended refuelling at Tennant Creek - long history of dishonesty offences.
Convicted, sentenced 9 months imprisonment, suspended on conditions.

(e}	ANTHONY McMAHON - Tennant Creek 5.7.89
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Unlawful possession of motor vehicle - 20 year old test driving motor vehicle in Geelong, drove through N.S.W. and S.A. to the N.T. where was apprehended 8 days later.	Relevant prior convictions.	Convicted, sentenced 9 months imprisonment to be conditionally released forthwith.

	STEWART BLACKMAN - Alice Springs 9.5.89

Unlawful use of motor vehicle - 17 year old on joy ride, numerous priors.	Convicted, good behaviour bond.

	TIMOTHY RIETVELVT - Alice Springs 2.8.89

Unlawful possession of motor vehicle - stole car whilst test driving, travelled to N.T. via Perth. Prior convictions.	Convicted, sentenced 6 months imprisonment to be conditionally released after 6 weeks.



It is apparent from the above that the sentence imposed on the appellant was outside the range normally imposed in the lower courts.	All the above offenders had prior convictions, some recent and in respect of similar
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offences; many of them took a vehicle interstate and drove it to the Territory.	There do not seem to be circumstances making the present offence grossly more serious than these.

While the concept of "tariff" is one which must be approached with caution (see Breed v Pryce (1985) 36 N.T.R.
23 at 27), this does seem to me to be an offence to which it is applicable.	I respectfully adopt the comments of Nader Jin	Breed v Pryce, supra at 32 that, where offenders in similar circumstances are involved:

"I am unable to see how an isolated sentence, grossly disparate from the general run, can be a just one even if it is lawfully correct; justice and disparity of treatment are incompatible."


While I do not consider the mere fact that a sentence is at the "top of the range" is sufficient for it to be set aside, I consider that the present sentence is so far above the top of the range as to disclose error.	Counsel for the appellant concedes that a custodial sentence was warranted but says that it should have been wholly suspended.	I disagree.	I do not consider that the Learned Special Magistrate exceeded his sentencing discretion in requiring a period of incarceration.	I do consider, however, that the period of 6 months incarceration ordered by him was so far outside the normal range as to be manifestly excessive.
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I allow the appeal, and substitute for the sentence imposed an order that the appellant be sentenced to 9 months imprisonment.	I note that the appellant has already served a month in custody.	I direct that he be released after serving a further 2 months on entering into a bond in the sum of $250 on his own recognizance to be of good behaviour for a period of 12 months.	During the period of such bond he is to submit to the supervision of the Director of Correctional Services or his delegate and obey the lawful directions of such officer as to accommodation, associates, employment and reporting.		He is further to report any· change of employment or accommodation to that person within 48 hours of such charge.

