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The plaintiffs, which I shall respectively call 'Cyprus', 'Pacific' and 'Hudspeth', and the first defendant, which I shall call 'Top End', are gold mining companies.	The contest between them concerns the construction and status of an agreement in writing dated
26 May 1986 between Pacific and Top End relating to certain mining tenements situate at Brocks Creek in the Northern Territory of Australia.	The plaintiffs seek relief to the effect that the agreement, which I shall call the 'Top End agreement', is on foot and binding between them and
Top End.	Top End counter claims for relief to the effect that the Top End agreement was validly terminated on
7 March 1989 and is of no force or effect.


Top End is the registered holder of mineral claims northern 561, 562, 576 (known as 'Alligator'), 577 {known as 'Faded Lily'), 578 {known as 'Crocodile'), 1299 and 1300 (known as 'John Bull'), and 125, and mineral lease northern 932.	At the time the Top End agreement was executed,
Top End was the holder of mineral claims northern 748 and 749.	Those mineral claims comprised the area known as
John Bull.	In June 1986, mineral claims 748 and 749 lapsed and on 11 August 1986, having been resurrected by way of application as mineral claims 1299 and 1300, they were acknowledged by Top End to be the subject of the Top End agreement in lieu of the lapsed tenements.	The John Bull substituted tenements actually issued in March 1987.	On
16 November 1987, the witness Mr Starink attained control and became a director of Top End. Top End had previously been controlled by a Mr Scrimegour, who was not a witness but to whom I shall make further reference.

By an agreement in writing dated 7 December 1987, Pacific appointed Cyprus and Hudspeth as its "sole authorised representatives" to exercise the rights conferred upon Pacific by clause 6 of the Top End agreement.	I shall call this agreement the 'authorising agreement'.		Top End contests Pacific's right to enter into such an agreement, says its consent is necessary for such an agreement, that is not obliged to consent to such an agreement and in any event says, as I understand it, and quite apart from any question of assignment to which I shall refer later, that if it is so obliged, its consent may be reasonably withheld and that its consent has in fact been reasonably withheld.

The issues in this case raise a number of questions of construction of the Top End agreement.	Before elaborating
upon those issues it is convenient to repeat the relevant provisions of the Top End agreement.

The Top End agreement provides:



"WHEREAS

	T.E.M.V. (ie Top End)is the registered holders of Mineral Claims N125, N576, N577, N578, N561, N562, N748, N749, and Gold Mining Lease 337B which together are known as the Brocks Creek Field ("Brocks Creek Field")•


	Pacific wish to evaluate and if commercially feasible to acquire an interest in and subsequently establish hard rock gold mining operations on the Brocks Creek Field.


	For that purpose Pacific has requested T.E.M.V. and T.E.M.V. has agreed to grant to Pacific a twelve month option to carry out feasibility and geolog;i.cal studies together with the right to further extend this agreement on the terms and conditions hereinafter appearing.

NOW IT IS HEREBY AGREED as follows:
	Interpretation


	(i)


(ii)







(iii)



(iv)
 

"Brocks Creek Field" means Mineral Claims N125, N576, N577, N578, N561,
N562, N748, N749 and Gold Mining Lease 337B granted to T.E.M.V. under the Act and includes any extension or renewal thereof or any substitution therefor, such Mineral Claims and Gold Mining Lease being identified in the plans annexed hereto as Appendix "A".
"the Tenements" means the Brocks Creek Field and any mining tenement granted to either T.E.M.V. or Pacific pursuant to Clause 8 hereto.


	"Alluvial Deposits" means material being earth, sand, rock or mineral material of Cainozoic Geological Age which has been transported by flowing water and/or by gravity.


	"Hardrock" means the insitu solid rock of Proterozoic Geological Age upon which the alluvial deposits rest.


	"Bedrock" means the uppermost portion of the hardrock upon which the alluvial deposits rest.
	"Decision to Mine" means a statement in writing by Pacific to the Minister that it intends to develop a mine on the Tenements within three (3) years of the date of delivery of the Decision to Mine to the Minister.


	


	(a)	In consideration of the granting of a twelve

{12) month option to carry out geological work in accordance with 2(b) Pacific shall pay to T.E.M.V. the sum of five thousand ($5,000) dollars upon execution of this agreement (receipt of which is hereby acknowledged) and T.E.M.V. further grants to Pacific the right to extend the period of this agreement in accordance with the provisions of Clause 3(a) and 3(b) hereof.

(b)	Pacific will carry out a programme of detailed geological mapping, sampling, costeaning and drilling on the tenements during the first twelve (12) month period of this Agreement.	The extent and nature of further work will depend upon the results of this exploration.		In carrying out these programmes Pacific will take note of such work proposals concerning exploration as are relevant and as were made by T.E.M.V. In their Applications for the Tenements.
	(a)	Pacific may upon expiration of the period referred to in Clause 2(a) extend the term of this agreement for a further twelve (12) months period by giving not less than one months written notice to T.E.M.V. of their intention to so extend which notice may be given at any time prior to the expiration of the period referred to in Clause 2(a).

Consideration payable upon e·}i:tension of the term shall be ten thousand dollars ($10,000) which amount shall be payable to T.E.M.V. or as T.E.M.V. may direct on or before the commencement of the term granted pursuant to the provisions of this Clause.
(b)		Following the expiration of the term referred to in Clause 3(a) hereof Pacific shall be entitled to further twelve (12) nonth extensions by the payment of twenty thousand ($20,000) dollars to T.E.M.V. or as
T.E.M.V. may direct on or before the term granted pursuant to the provisions of this clause."



There is an initialled hand written (and much debated) addition to clause 3(b) in the following terms: "Notification of intention to mine must be recieved(sic) by the minister after the 3r.d. year."

The typed text continues:


"(c) Following the expiration of the term referred to in Clause 3(b) hereof Pacific shall be entitled to further twelve (12) month extension by the payment of forty thousand ($40,000) dollars to T.E.M.V. or as
T.E.M.V. may direct on or before the expiration of each twelve (12) month extension.
	(a)	Pacific may request the transfer of the Tenements from T.E.M.V. to Pacific at any time after Pacific advises T.E.M.V. in writing of its Decision to Mine and prior to such transfer T.E.M.V. shall hold the Tenements on trust for Pacific.


(b)		T.E.M.V. shall upon request by Pacific to transfer the tenements from T.E.M.V. to Pacific as referred to in Clause 4(a) above use all reasonable endeavours to comply promptly with such request.
5.

	Between the date hereof and the date of transfer of the tenements to Pacific pursuant to Clause 4 herein, Pacific their servants and authorised representatives shall have, to the extent that

T.E.M.V. are legally capable of granting such authority, the right to enter upon the Tenements, with all necessary plant, equipment and materials, as agents of T.E.M.V. in order to test and investigate the Hardrock thereon and the gold, ores, minerals, metals and other substances contained therein and shall be entitled in the course of those tests and investigations to take and remove samples of such gold, ores, minerals, metals and other substances therefrom at Pacific's sole risk expense and responsibility.	Nothing in this Agreement shall be construed as constituting Pacific as agent of T.E.M.V. in any capacity other than as specified in this Clause nor authorise Pacific to act independently to assume any responsibility or obligation on behalf of T.E.M.V.

	(al		T.E.M.V. retain all rights to the Alluvial Deposits of gold within the Tenements at all times and Pacific will allow T.E.M.V. and/or

T.E.M.V. nominees to commence, continue or complete alluvial gold mining operations on the Tenements at any time.
(b)	Pacific will in carrying out its operations ensure that all alluvial deposits which may be situated on the Tenements are stockpiled or moved from the area on which Pacific intends to commence mining operations such that T.E.M.V. may carry out alluvial deposits.
(C)

( d)

8.
	For so long as this Agreement is in force Pacific shall:
	Observe and conform to all statutes and regulations relating to mines or minerals and to Pacific's conduct of all its operations upon the Tenements.
	Properly pay and bear all rentals, royalties and similar charges payable or work

commitments made to the Government of the Northern Territory or the Commonwealth of Australia or other monies payable to any competent authority at the rate at least sufficient to maintain the Tenements in good standing so as to ensure that the title to the Tenements is not liable to be surrendered, forfeited, cancelled or prejudiced in any way.
( C)

	Provide any and all reports as are required by the Northern Territory Department of Mines and Energy in relation to operations carried out by Pacific on the Tenements pursuant to this Agreement.
	Provide regular annual reports to the

T.E.M.V. in respect of the work done on the Tenements by or on behalf of Pacific pursuant to this Agreement.

	


	Subject to the provisions of Clauses 15 and 16 this Agreement shall terminate if:


	Pacific advises T.E.M.V. in writing that Pacific wishes to terminate this Agreement, or


	The payments referred to in Clauses 2 and 3 are not made by the due date nor within seven

(7) days of notice being given by the
T.E.M.V. to Pacific that payments are overdue.
	On termination of this Agreement Pacific shall:


	Within a period of three (3) months thereafter make available to T.E.M.V. a full report on all the work undertaken by Pacific including true copies of all surveys, analysis, logs, maps, records and data including interpretations and other results gained by Pacific in respect of the testing and working of the Tenements.


	


	
	
	(a)		If this Agreement terminates after the transfer of the Tenements to Pacific then Pacific will immediately transfer the Tenements back to T.E.M.V••


(b)		In the event that the Minister declines to approve or does not approve of the transfer of title from Pacific to T.E.M.V. pursuant to Clause 15(a) then T.E.M.V. will promptly give written notice to Pacific to that effect and will within ninety (90) days of such notice give further written notice to Pacific that they elect to treat the provisions of Clause 15(a) in lieu of a transfer to T.E.M.V. of Pacific's interests as holders of the tenements, as the grant by Pacific to
T.E.M.V. of full licence and authority to enter upon the Tenements and commence exploration and mining operations thereon. In the event that T.E.M.V. give notice that they will treat this Agreement as a licence and authority as aforesaid T.E.M.V. will be responsible for payment of all further charges relating to this Agreement and Tenements and Pacific's responsibilities hereunder (other than the granting of the said licence and authority) will terminate. In the event T.E.M.V. does not give notice that they will treat this Agreement as a licence and authority as aforesaid T.E.M.V. hereby acknowledge that they shall have no further interest in the Tenements and Pacific may surrender the Tenements if it so desires.

	The provisions of Clause 15 shall survive termination of this Agreement.


	(a)	The benefit of this Agreement shall not be assigned, charged, mortgaged or transferred by either party hereto without the consent of the other party which consent will not be unreasonably withheld.

(b)	If a party transfers or assigns its interest in this agreement to another party (the Assignee), the Assignee shall be required to observe the terms and conditions of this agreement as if it were a party to this agreement.

	
	This Agreement may only be amended in writing signed by all parties and no waiver shall be



	








	
	

 effective against a party unless such waiver is in writing signed by such party.

Any notice to be given by a party to this Agreement to the other party shall be in writing and sent by registered mail to the party to whom it is addressed at the address of such party forth herein or at such other addresses as either party may by notice from time to time advise, and any such notice shall be deemed to be effective three working days after despatch of the notice sent by registered mail.

	This Agreement and annexes or schedules hereto attached supersede all prior arrangements with respect to the transactions contemplated herein or therein.


	Each of the parties hereto, shall do all things and execute all documents necessary to effect, carry out or perfect any of the matters required or contemplated herein to be done."




The Top End agreement was approved by the minister pursuant to provisions of the Mining Act on 17 June 1986 and was registered against the mining tenements.	The authorising agreement previously referred to received ministerial approval and was registered against the mining tenements in or about February 1988.	Both Pacific and Cyprus have expended money exploring and developing the mining tenements and have entered the mining tenements and performed exploration work which I shall more particularly describe later.
Since June 1988, Top End has prevented Cyprus from entering upon the mining tenements and contests its right to do so.	On 25 May 1988, Pacific purported to extend the Top End agreement for a further period of 12 months.
Top End contests Pacific's right to do so.	On
9 December 1988, Pacific, Cyprus and Hudspeth entered into an agreement in writing (which I shall call the 'sale agreement') pursuant to which Pacific agreed to assign to Cyprus and Hudspeth its interest in the Top End agreement and in the mining tenements.	Pacific requested the consent of Top End to the assignment and Top End has refused to give its consent to the assignment.	The sale agreement has been lodged with the Department of Mines and Energy of the Northern Territory.	By letter dated 7 March 1989, Top End sought to terminate the Top End agreement.	Pacific, Cyprus and Hudspeth contest Top End's purported termination of the Top End agreement.

On or about about 10 May 1989, Top End, without the knowledge and consent of Pacific and Cyprus and Hudspeth, executed transfers of the mining tenements, the subject of the Top End agreement, to the fourth defendant,
Knave Pty Ltd.	On or about 10 May 1989, Top End lodged the transfers for ministerial approval and registration.	The plaintiffs contest Knave's interest, and say Knave's interest, if any, is subject to the plaintiffs' respective interests under the Top End agreement.	The plaintiffs
seek, inter alia, an injunction restraining the Minister for Mines and Energy and the Principal Registrar for the Department of Mines and Energy from approving or registering the transfer from Top End to Knave.

The case raises a number of issues.	There is the question whether Pacific is in breach of obligations to perform work during the first 12 months of the Top End agreement.	This question involves the construction of clause 2(b} of the Top End agreement and what is meant by the word "detailed" therein, and a consideration of clause 6 of the agreement.	Another issue is whether
Pacific is in breach of an obligation to perform work after the first 12 month period of the Top End agreement, and this was said to involve a consideration of certain implied terms of the Top End agreement.	A further issue is whether Pacific is in breach of the Top End agreement in relation to providing reports.	This involves consideration of clauses 9(d} and (e} of the Top End agreement.	Also arising for consideration is whether any breach by Pacific was such as to give Top End a right to terminate the
Top End agreement or was such to disentitle Pacific to a 12 month extension of the Top End agreement from May 1989.	In the event that	a breach was proven such as to give Top End a right to terminate or was such as to disentitle Pacific to extend the agreement, the plaintiffs claim relief against forfeiture.	Also at issue is whether Top End has
unreasonably withheld its consent to the assignment contained in the sale agreement.	Whether Pacific is in breach of the Top End agreement and in particular clause 9(a) thereof raises the further question as to whether Pacific has complied with the provisions of ss.66 and 89 of the Mining Act.

A further question arises as to the construction of the hand written addition to clause 3(b) of the Top End agreement.	Does it mean within 3 years of execution of the agreement or only after the expiration of 3 years from the execution of the agreement?	Top End says it must mean the former as the latter necessarily permits the possibility of a substantial vacuum or hiatus between a worthwhile discovery and the notification of a decision to mine.	Also in issue is the construction of clause 6 of the Top End agreement and in particular whether the reference to "authorised representatives" means authorised by Pacific or authorised by Top End.	Top End says the expression relates to representatives authorised by it, and, that to construe it as meaning representatives authorised by Pacific is to approve a tautology and that as a consequence the authorising agreement is misconceived and requires the express approval of Top End to be efficacious.

The question of consent to Pacific's purported right to assign to Cyprus via the sale agreement involves a consideration of clause 17(a) of the Top End agreement.
Before proceeding further, it is appropriate to say something of the expert geological witnesses called by the parties.

The witness Mr Masterson was a geologist employed by Pacific.	Whilst perhaps not as experienced as some of the other geologists who gave evidence, I did not doubt the general reliability of his work.	It is true he apparently made an error in one boundary on Exhibit PlO and it is true he did not map the costeans on the Faded Lily area.
However, Pacific, as Mr James candidly admitted, was short of monies and there was no obvious reason why Pacific should map the costeans for its own purposes.

Cyprus' geologist was the witness Mr Miller who demonstrated himself to be a thoroughly professional geologist.	He was manifestly intelligent and competent and expressed his opinions with conviction.	He was a careful witness and careful with the opinions he expressed and the work he did, and was more experienced than Mr Masterson.

The plaintiffs also called Mr Eupene.	He was independent and detached and manifestly intelligent and experienced.	He had a good general knowledge of the geological aspects of the Northern Territory and
Brocks Creek in particular.	His opinions were expressed with conviction and his competence was not seriously
challenged.	He expressed the view, which I accept, that the Pacific and Cyprus work demonstrated a clear preparation for a systematic geological assault on the Brocks Creek field.	He was not dogmatic in the views he expressed and I preferred his evidence where it was in conflict with the geological evidence of the defendant.

Mr Forbes was called by the defendant.	Although highly academically qualified, he was not as experienced in field work as Mr Eupene and was more dogmatic about the views he expressed.	He had no detailed knowledge of Brocks Creek and was effectively cross-examined.	Without being critical of Mr Forbes, it is fair to say the opinions he expressed did not carry the conviction of the countering views expressed by Mr Eupene.

Mr Hatcher, another geologist called by the defendant, had an indirect interest in the outcome of the proceedings.	He was also experienced both in qualifications and field work, and whilst undoubtedly honest and competent, was neither as impressive nor as detached as Mr Eupene.

My overall impression from the Cyprus witnesses, Messrs Miller and Timms, is one of professionalism and competence in the field of gold exploration work.
I turn to the construction of clause 6 of the Top End agreement, and in particular whether the reference to "authorised representative" refers to representatives authorised by Pacific or representatives authorised by Top End.	I am of the view that it means representatives authorised by Pacific.	Clause 6 does not, in my view, require that Top End is to authorise any representative or subcontractor chosen or engaged by Pacific.

Top End submitted that the continuation of clause 6, and in particular the words:	"to the extent that T.E.M.V. are legally capable of granting such authority" qualifies and refers to the words "authorised representatives".
However, as was pointed out by plaintiffs' counsel, if this interpretation were to be correct, Top End would have the ability to authorise Pacific's representative only to the extent that it is "legally capable of granting such authority".	On Top End's interpretation the latter words become otiose.	Further, the words "such authority" in line
5 of clause 6 refer to the following words, namely:	"the right to enter upon the tenements".	The plaintiffs' interpretation of the clause is consistent with the fact that Top End as the registered proprietor of the tenements does not have an absolute right of access.	Its rights are governed by the Mining Act and, in my opinion, the words: "to the extent that T.E.M.V. are legally capable of granting such authority" were intended to qualify the
words:	"the right to enter upon the tenements" to ensure that Top End does not grant greater access to Pacific and Pacific's representatives than that which it is entitled to as a matter of law under the Mining Act.

It follows from all this that the effect of the authorising agreement - since supplanted by the sale agreement - was to appoint Cyprus and Hudspeth as the representatives of Pacific to undertake Pacific's obligation under the Top End agreement until such time as Cyprus and Hudspeth were in a position to exercise the option under the authorising agreement to acquire Pacific's interest.	This permitted Pacific, via Cyprus and Hudspeth, to fulfil its obligations under the Top End agreement at a time when, as l-'!r James candidly conceded, Pacific's financial position was not in a good state.	Under the authorising agreement Cyprus and Hudspeth's work, via
Mr Miller, was for the benefit of Pacific until such time as the option contained therein was exercised.	Thus Cyprus and Hudspeth were not working on the tenements solely for their own benefit.

I am comforted in accepting the plaintiffs' contention as to the construction of clause 6 by the fact that the assertion by Pacific of Cyprus Hudspeth to conduct the exploration work in satisfaction of Pa,cific's obligations under the Top End agreement is consistent with the standard
mining practice where work is subcontracted out.	It would deny business efficacy and be contrary to standard mining practice to place an interpretation on the clause so as to confine Pacific to doing work only through its own employees, or alternatively only with the consent of
Top End.	Indeed, Mr Starink himself admitted that the defendant's contention was unreasonable (transcript 945). Even though the plaintiffs' construction involves a tautology, it seems to me any ambiguity ought to be resolved by giving the clause a meaning which accords with industry practice and which leads to a more reasonable sensible and practical result.	Ambiguous as it is, the clause must mean what the court determines it to mean:	cf The Council of the Upper Hunter County District v Australian Chilling and Freezing Co Ltd (1968) 118 C.L.R.
429 at 436, 437.	The uncertainty of the meaning of the word "authorised' in clause 6 should be understood in the sense I have referred to.

I turn to the question of the construction of
clause 2(b) of the Top End agreement and as to what work Pacific was required to do during the first 12 months of the agreement and the question of fact as to whether such work was done.

The context of the words "a programme of detailed geological mapping, sampling, costeaning and drilling on
the tenements" must be looked at in order to gain their intended meanings.	The second sentence of the clause indicates that it was not contemplated that exploratory work would be completed within one year and that further exploratory work was contemplated if the results during the first year warranted it.	The third sentence of the clause, in requiring Pacific to "take note" of previous work proposals in the programmes both for the first year and for work thereafter indicates that Pacific was to have a discretion as to the work which it did, and the methods used - particularly when the work proposals to be taken note of are only those which are 'relevant'.

Looking at the broader context of clause 3, it is apparent that the parties contemplated extension of the term of the agreement in order for exploratory work to be continued to a period of 4 years or more.	Clause 3(c) entitles Pacific to "further 12 months extension" after the third year, and at the conclusion of clause 3(c) the extension payment of $40,000 is stated as being payable for "each" 12 month extension - indicating that there is an entitlement to further extensions beyond the fourth year for the payment of the same amount.

It seems to me that it is apparent that the parties contemplated that, if the results of the initial exploration justified it, such further exploratory work may
take 4 years or more before the making of a decision to mine.	The "decision to mine" referred to in clause 4(a) of the agreement is defined in clause l(a)(viii) - this definition indicates that, when Pacific makes the statement that it intends to develop a mine, it is merely an intention to do so within 3 years of the statement.	Thus it was contemplated by the parties that, when such statement was given, Pacific would have a further period of up to 3 years to do further exploratory work, feasibility studies and so on, before it proceeded to "develop a mine on the tenements".	The combined effect of clauses 3, 4(a) and the definition of "decision to mine" is that Pacific, from the commencement of the agreement, was contemplated as having 4 or more years to explore giving notice of its intention to develop a mine, and a further 3 years to in fact develop a mine on the tenements - a total of 7 years or more to explore and to develop a mine.	This total period indicates that the parties contemplated that in the first year only the initial exploratory work would be done to give an indication as to what further work, if any, was justified.	This is supported by Pacific's unilateral right to terminate the agreement pursuant to clause ll(a).		I think this inference is also supported by the provision for increasing sums to be paid for extensions, under clause 3. The fact that $5,000 only was payable for the opportunity to do the work in the first year indicates that the parties assessed that opportunity as having little value.
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Similarly as for the opportunity to do the work in the second year, for which only $10,000 was payable.	This increasing scale of payments suggests that it was contemplated by the parties that only after work was done in the second year would finding of a mineable deposit appear probable since only then would a substantial sum ($20,000) be payable.	The doubling of this sum to $40,000 for the fourth year indicates that the parties contemplated that only after 3 years of exploratory work would or should there be any certainty of a mineable deposit on the tenements, to justify the payment of such an amount.	The report prepared for Newmont Holdings Pty Ltd in
September 1984 (exhibit P18) was known to both Pacific and Top End before the agreement was entered into.	That report discounted the possibility of large scale mining since the overall grade indicated was only about 1 gramme per tonne of gold or less although it did suggest prospects for small tonnages (10,000 to 100,000 tonnes) of ore grade material in individual veins or richer pockets or small lenses.
Pacific's intention was to obtain a small tonnage of relatively high grade ore for trucking to its then Moline plant approximately 70 kilometres away.

Mr Scrimegour on behalf of Top End was aware of the existence of Pacific's plant and its capabilities.	As a matter of practice in the mining industry, the usual exploration expenditure in the first year on a project the
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size of Brocks Creek was at the time between $50,000 and
$100,000.	To the knowledge of Top End, Pacific was contemplating up to $40,000 in exploration and development expenditure in the initial 12 month period.	All the surrounding circumstances indicate that the intention of the parties to the Top End agreement was that Pacific in the first 12 months should commence the initial work to explore for a small deposit or deposits of higher grade material.

The plaintiffs submitted that the word "detailed" only qualifies the noun "mapping" and not the other nouns following, namely "sampling, costeaning and drilling".	In clause 2(b) the adjective "geological" qualifies "mapping" only.	I accept the plaintiffs' submission that in normal English usage where one adjective is limited so as to qualify only one of a series of nouns, then a second adjective qualifying that same noun will in ordinary usage be limited in its application to that same noun.	The word "detailed" indicates that the task referred to should be done "in detail", ie showing particulars, item by item, see
O.E.D.	While the word "detailed" therefore, is appropriate when applied to "mapping", it is not appropriate usage of the word to apply it to tasks such as costeaning and drilling.	One may have a "detailed programme of costeaning and drilling" - then it is the programme that has the detail - but one does not embark upon a digging of a
costean in detail or the drilling of holes in detail.	So far as usage in the industry is concerned, as revealed by the oral evidence of experts and the text of P.A. Bailly, "Exploration Methods and Requirements" in E.P. Pfleider (Ed.) Surface Mining, The American Institute of Mining,
Metallurgical and Petroleum Engineers, Inc. 1968 (exhibit 52) pp.20, 23, 24, the word "detail" may be applied to reconnaissance or mapping or surface appraisal but not to tasks such as costeaning and drilling.

I conclude that the expression "detailed geological mapping" is a separate expression describing the mapping to be done.	The other tasks to be done are merely "sampl·ing, costeaning and drilling".	This construction is consistent with the conclusions as to the parties' intentions of the context in the surrounding circumstances I have referred to earlier.	It is apparent that a wide degree of discretion was allowed to Pacific as to how much of each task is performed in the first 12 months because of the use of the word "detailed" which has no specialised or recognised meaning in the mining industry beyond its ordinary
meaning.	It does not indicate a standard or accepted level of detail and it would mean different things to different persons in the mining industry.

I think clause 2(b) should be construed in the light of standard industry practice that, when exploring a field
24
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such as Brocks Creek, uniform investigative methods of sampling, costeaning and drilling will not be applied right across the area or across the tenements comprising the field.	It is industry practice for explorers to concentrate on a particular area or areas within a field or tenements which appear to have the most promising prospects from a geological point of view.	To map, sample, costean and drill across each of the tenements would be a waste of money, impracticable and contrary to standard industry practice.	None of Top End's geological witnesses suggested to the contrary.

There is no dispute that in the Faded Lily area Pacific engaged in detailed mapping and if the word detailed applies to tasks beyond mapping, detailed sampling and detailed costeaning work in the first 12 months.	In the first year Pacific did much more than the initial work to identify what work would have to follow and pursued the targets suggested by the Newmont report to conclusion.
Work done was sufficient to enable Pacific to draw the conclusion that the target of a small high grade deposit was not achievable, the high grade material being discontinuous and sporadic.	Pacific spent approximately
$130,000 in obtaining the first two Bravo reports and, by March 1987, in obtaining the further report, Pacific had spent between $150,000 and $200,000.	This expenditure exceeded the usual expenditure on a field of this size in


		1e first year and by far exceeded the expenditure which Pacific had initially intended to the knowledge of Top End prior to ent:ring into the agreement.


The managing director of Top End, Mr Starink, said that he was content with the work Pacific had done up to December 1986 and despite the many communications from
Top End and their solicitors to Pacific, no complaint or mention of any alleged deficiency in the work done in the first 12 months was made until the letter of purported termination of 7 March 1989 - which itself did not state what the alleged breach of clause 2(b) was.

Apart from all of the correspondence tendered in which such a complaint might have been made, if it was a genuine one, there are the conversations with representatives of Top End in none of which was any complaint made about Pacific's work in the first 12 months.	Evidence was given, which I accept, that it was unnecessary for any greater work to have been done or more detailed work in order to identify the nature of further work that might be done on the whole field.

Mr Eupene, an experienced geological consultant quite independent of any party, gave evidence that the only thing he would have done differently to that done by Pacific was in costeaning the Faded Lily area at 25 metre intervals
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sooner - otherwise there was nothing, in his opinion, that Pacific ought to have done which it did not do during the initial 12 month period.	He said it was a satisfactory programme given the target - the target being an appropriate one following on the Newmont report.

Mr Eupene gave evidence that although he could not speak for all of the profession of geologists, as he understood the word detailed, any work that was done on a specific area on a target such as Brocks Creek sufficed for "detailed" work.	Six drill holes were drilled in the
Faded Lily area using the diamond drilling method.	The drill holes were located having regard to the results of the costean programme.	There was a sufficient number of holes to give adequate information at the time for the target Pacific was looking for.	In Mr Eupene's view, which I accept, it was not necessary at that stage of exploration that Pacific undertake further drilling than that which they undertook.	The 6 drill holes were sufficient given their target, being specifically targeted in an attempt to develop a small tonnage of high grade pods.

The diamond drilling method was more expensive than other drilling methods.	Messrs Masterson and Eupene both gave evidence of the reasons why diamond drilling was preferable to other methods at this stage of exploration - namely to produce the appropriate sample for testing and
27



this evidence was not contested by the experts called by Top End.	The drill holes were specifically directed having regard to previous costeaning work and specifically targeted to small pockets of ore, and on the expert evidence, further drill holes were not necessary in order to draw the appropriate conclusions about such a target.
Such work was detailed in the relevant sense.	Detailed geological mapping was carried out by Pacific on the Faded Lily area and the John Bull area.	Detailed sampling
was carried out from costeans and from drill holes upon the Crocodile, Alligator and Faded Lily areas, closely spaced costeans were dug on each of the Crocodile, Alligator and Faded Lily areas and drilling was done as previously referred to.	Ample work was done of each description contained in clause 2(b) of the Top End agreement in the first 12 months.	If I am wrong in this and if there were deficiencies in any such work, in my view the considerations referred to above in relation to the substantial purpose of clause 2(b) and the relationship of the work in the first 12 months to the rest of the term of the Top End agreement, there was substantial performance of the obligations of Pacific in the clause.

In relation to the alleged breach of clause 2(a) of the Top End agreement in respect of work done in the first
12 months, it is apparent Top End became aware of the facts concerning that work when they received the reports with
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Pacific's  letter of  17 September 1987.	If the work described in those reports was in breach, then Top End had notice of the facts constituting such a breach and it acted thereafter on the basis of the Top End agreement remaining  on foot, ie it elected  to affirm the contract.	In the following  year, Top End required	and received $20,000 in cash for the further extension of the term of the agreement.	In.. these circumstances, Top End is estopped from relying upon such  breach  in order to determine  the Top End agreement.	Clause 19, which provides, inter alia, that no waiver shall be effective  against a party unless such waiver is in writing, signed by such party, does not save the day in this regard for Top End because such a provision can itself be waived and thus ceases to be of
operative effect:	Marcovitch v Liverpool Victorian Friendly Society (1912) 28 T.L.R. 188 (C.A.}	And in any event estoppel, which is different from waiver, still applies:	Craine v Colonial Mutual Fire Insurance Co Ltd (1920) 28 C.L.R. 305 at 326, 327, and see generally
C.S.S. Investments Pty Ltd v Lopiron Pty Ltd (1987-88) 76
A.L.R. 463 and Van Reesema v Giameos (No 1) (1978) 17
S.A.S.R. 353 at 377, 378, per Bray C.J..


Not a great deal needs to be said about the hand written addition to clause 3(b) of the Top End agreement.
I do not accept counsel for Top End's submission that it is ambiguous.	I think it means what it says.	I think it
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means that Pacific or its lawful assignees at any time after the expiration of 3 years from the date of execution of the Top End agreement may notify the minister of an intention to mine, provided of course, the Top End agreement is on foot at the time of such notification.	The background of the Newmont report demonstrates that the finding of a bonanza in the first 3 years was highly unlikely.	Any hiatus between a commercial decision to mine and such notification was a remote possibility at best, and not, for practical purposes, a reality.	The surrounding circumstances generally and the Newmont report in particular negate any suggestion that the parties ever contemplated such an occurrence.

I turn to the question of what the contract requires Pacific to have done in the way of work on the t nements after the first 12 months.	There is no express obligation to do any particular work.	Top End contends that there is an implied term that Pacific was obliged to perform such work as was reasonably necessary for it to make a decision to mine within 3 years, ie by May 1989, such work to be carried out in accordance with industry standards.	The 5 conditions necessary to ground the implication of a term were summarised by the Privy Council in BP Refinery (Westernport) Pty Ltd v President, Councillors and Ratepayers of the Shire of Hastings (1978) 52 A.L.J.R. 20 at 26, subsequently adopted and approved by the High Court
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of Australia; see amongst other cases,
Codelfa Construction Pty Ltd v State Rail Authority of New South Wales (1981-82) 149 C.L.R. 337 at 347;
Hospital Products Ltd v United States Surgical Corporation (1984-85) 156 C.L.R. 41 at 65, 66, 95, 117, 118, 121, 139.
Their Lordships' summary in the BP case is as follows:


"	for a term to be implied, the following conditions (which may overlap) must be satisfied:
	It must be reasonable and equitable;
	It must be necessary to give business efficacy to the contract, so that no term will be implied if the contract is effective without it;
	It must be so obvious that "it goes without saying";
	It must be capable of clear expression;
	It must not contradict any express term of the contract."



In my opinion there can be no implied term of the sort alleged.	If the term "a. decision to mine" has the meaning attributed to it by Top End, then before the decision can be taken it would be necessary to have a measured resource and to fully determine the economic feasibility of mining that resource.	The cost of doing such exploratory work in respect of a large target of low grade material was

assessed by Mr Hatcher as of the order of two million dollars.	Given the initial target with which Pacific quite properly commenced, as indicated by the Newmont report, of small pockets of high grade material, and assuming that the work done in the first 12 months was in compliance with the
agreement being in pursuit of this target, then under the terms said to be implied, Pacific would be obliged to have altered this target by May 1987 and within the period of the next 2 years until May 1989 be in a position to spend almost two million dollars further in the broader exploration for the new target.

Having regard to the surrounding circumstances at the date of the agreement and the other terms thereof, particularly clause 3 and the apparent value placed by the parties upon the right to explore in the first 3 years - an obligation to expend almost two million dollars in the second and third of those years on exploration could not be said to be reasonable or equitable.	It is out of proportion to what the parties apparently contemplated in May 1986.	Moreover, the limit of 3 years is unreasonable having regard to the other terms of the agreement and the contract is efficacious without any such term.

Clause 9 of the Top End agreement obliges Pacific to take all steps to keep the tenements in good standing with the minister.	While the agreement continues, provided Pacific performs this obligation, Top End cannot lose its interest or suffer damage to its interest by reason of any lack of exploratory work by Pacific.	Apart from this, the only provision of the agreement dealing with work beyond the first 12 month period is the second sentence in
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clause 2(b) which indicates that depending upon the results of the exploration in the first 12 months, should Pacific choose to extend the agreement, it will have a wide discretion as to the extent and nature of further work.	It is also to be observed that at the time of the agreement it appeared to be in the interests of Top End for the exploration stage to be continued for as long as possible because if the tenements were eventually mined, Top End would receive the 4 percent royalties from such mining and whilst exploration continued beyond the third year it was due to receive $40,000 per annum.

In so far as it is for Top End to establish that the Top End agreement is ineffective without the implied term, it is not established that the agreement is ineffective.
The suggested implied term requires Pacific to make a decision to mine within 3 years of the commencement of the agreement, ie by May 1989.	However, clause 3(c) of the agreement gives to Pacific an entitlement to an extension for a fourth year and to extensions in additional years after that.	Such extensions are for the purpose of carrying out "geological work" (see clause 2(a)).	A "decision to mine" is defined in the agreement, and presumably in the suggested implied term, it means a statement that Pacific intends to develop a mine within
3 years of the date of the statement (clause l(a)(viii)).
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The hand written addition after clause 3(b) requires that notification of intention to mine be received by the minister after the third year.	Thus to make a decision to mine (or, in other words, to give such a notification to the minister) within 3 years, as suggested in the implied term, would be contrary to the very hand written addition to the contract which Top End has relied upon.	Moreover, it is not obvious that there need be a limit on the period during which a decision to mine needs to be taken at all, let alone that such limit be fixed to any particular period of years.	In my opinion the implied term contended for by Top End must be rejected.

Mr Eupene's evidence was that Cyprus' work was a "copybook, systematic exploration procedure" and the ideal way of developing the Brocks Creek tenements.	Cyprus' approach to the area is exactly what he would have done.
Cyprus' work after May 1987 is described in Mr Miller's report.	The detail of the work and its benefits are described by Mr Miller, whose evidence I accept.	The aeromagnetic survey was done in December 1987.	The Crocodile and Alligator tenements and the John Bull tenements were regridded in 1987.	The Faded Lily area was regridded in 1988.	In May and June 1988, gridding and levelling was finished and topographic mapping done.	The new work done by Cyprus was essential for the targeting of future exploratory work.	No work was done by Cyprus after
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June 1988 as it had been evicted from the tenements by Top End.

On Mr Eupene's assessment, which I accept, considering the work done by Pacific and Cyprus in the 2 year period from May 1986 to May 1988 up to the time when Cyprus was excluded by Top End, the work was done at a reasonable rate, it being, in Mr Eupene's words, "a reasonable effort".	Were it necessary for me so to decide, I am satisfied on the evidence that the plaintiffs complied with any such term which Top End says must be implied into the Top End agreement.

I turn to the alleged breach of agreement by Pacific and/or Cyprus regarding the provision of reports.

There are two provisions in the Top End agreement relating to reports.	The first is clause 9(d) in respect of reports as are required by the Northern Territory Department of Mines and Energy.		Up to 1988, no reports were required by the department.			On 29 April 1988, the department allocated a common reporting date for all of the Brocks Creek tenements and allowed there to be one report in respect of them all.	On 23 February 1989, the department received a report from Cyprus which has been approved by the department as being satisfactory to meet the department's requirements.	These circumstances cannot justify a termination on that ground.
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Clause 9(e) obliges Pacific to "provide regular annual reports to Top End in respect of the work done on the tenements ...".	Turning to the construction of this clause, which like much of the Top End agreement is not happily worded, it is to be observed that the reports are described as "annual".	The clause does not say the reports are to be provided "annually" nor even every 12 months.	It is also to be observed that there is no specific time limit for the supply of each report, it merely being described as regular.	There is nothing to say that the reports must be in writing.	Having regard to the language employed in clause 9(e), I do not think the clause calls for strict compliance, strict compliance in the sense that a default would automatically give rise to a right in Top End to terminate the Top End agreement.

In respect of the first 12 months of the agreement, ie up to May 1987, three reports of work done on the tenements during that period were forwarded to Top End by letter dated 17 September 1987.	The reports were supplied to
Mr Scrimegour.	Mr Scrimegour never complained thereafter as to the failure on Pacific's part to report.	I am satisfied that Top End received the reports I have referred to in September 1987.	Mr Scrimegour was not called by
Top End as a witness to deny his receipt of the reports. The provision of those reports in September 1987 was a sufficient and substantial compliance with clause 9(e) of the Top End agreement in respect of the first 12 months.
After a consideration of the matter, I am satisfied that the report dated 25 August 1988 was forwarded with the letter of 2 September 1988 from Pacific to Top End.	There was no complaint in Mr Clarke's correspondence of  September 1988 that the report was not included.
Mr Starink's usual practice, and Mr Clarke's usual practice, was to check the enclosures with letters and to immediately point out any error in receipt of enclosures. On 3 March 1989, Mr Clarke alleged that the report was not included with Pacific's letter.	Mr Clarke presumably might have cast light on all of this had he given evidence.	The failure of Top End to call him as a witness leads me to infer that if called, his evidence would not have helped Top End's case.

I am satisfied on the balance of probabilities that the report relating to work done in the year ending May 1988 was forwarded with Pacific's letter to Top End of
2 September 1988.	Even if I am wrong in this and the report was not included with the letter, by its failure to inform Pacific that Pacific had mistakenly failed to include the report of Cyprus' work with the letter, Top End acquiesced in the nondelivery of the report until its letter of 3 March, and in these circumstances, it seems to me, it cannot be contended by Top End that the failure to send the report was an essential breach of any obligation on Pacific's part.		In my view, it was certainly not a
breach such as to give rise to a right in Top End to terminate.


As is the case with the alleged breach of clause 2(a) of the Top End agreement, so too is Top End's position in relation to an alleged breach of clause 9(e) of the Top End agreement.	With knowledge of the facts said to constitute a breach of clause 9(e) (the failure to report), Top End elected to affirm the Top End agreement.	At all times, it seems to me, Top End acted consistently with the subsistence of the agreement up to 7 March 1989, when it purported to terminate.

If, contrary to what I have already held, Top End was entitled to rescind the Top End agreement for breach, it elected to affirm the contract notwithstanding such entitlements and it is accordingly estopped from asserting its termination by its notice of 7 March 1989.	Up until that date it throughout treated Pacific as bound by the Top End agreement, I do not regard its eviction of Cyprus as derogating from this.	Again, clause 19 of the Top End agreement does not assist Top End.

Top End would only have a right to terminate the
Top End agreement if the promise of Pacific, which if held to be breached, was an essential promise and in consequence of which Top End had the right at its option to treat
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itself as discharged from the contract.	The test of essentiality is whether it appears from the general nature of the contract considered as a whole or from some particular term or terms, that the promise is of such importance to the promisee, that it would not have entered into the contract unless it had been assured of a strict or substantial performance of the promise as the case may be, and that this ought to have been apparent to the promisor.
D.T.R. Nominees Pty Ltd v Monar Homes Pty Ltd (1978) 138
C.L.R. 423 at 430, 431.


Having regard to the terms of clauses 2(b) and 9(e) of the Top End agreement and the construction of the contract as a whole in light of the surrounding circumstances, I am led to the conclusion that any minor departure from the requirements of those clauses are not essential in the sense used in the authorities such as to give rise to a conclusion that Top End was entitled to be discharged.
That such obligations were not essential I think is indicated by the looseness and vagueness of terminology both in clauses 2(b) and 9(e), the vague and broad discretion given to Pacific in respect of work following the initial 12 month period and the use of the words "annual" and "regular" in clause 9(e) without any more particular stipulation as to time.	There is no indication in either clause that the parties contemplated a strict adherence to the requirements of the clause.
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The structure of the agreement, as an option to extend Pacific's opportunity to explore and expend money on the tenements, for successive periods of 12 months, without performance of any obligation by Pacific being a precondition of such entitlement to extend further indicates this.	Clause 3, conferring the entitlement to the successive extensions, makes no mention of-any" precondition of such entitlement to the effect, in the previous year, Pacific must have carried out its obligations, eg in clause 2(b) and clause 9(e).	This absence of a precondition is in marked contrast with the form of option to renew a lease or to purchase commonly found in leases.		Such a provision would have been an obvious inclusion had the parties contemplated that the work in the first 12 months, the work after the first
12 months, or the reporting under clause 9(e) was of such importance to enable Top End to bring the agreement to an end if not performed.	A similar conclusion may be drawn from the absence of any precondition to the exercise of the right to have the tenements transferred in clause 4.	The parties clearly turned their minds to the question of termination for failure to comply with the agreement (see clause ll(b)), and made detailed provision for what was to take place in the event of such termination (see the clauses following clause 11).	However the absence of any reference to termination for failure to comply with 2(b) or 9(e) suggests that these obligations were not essential in
the sense that a breach thereof enables termination.	Lack  of essentiality in these obligations is consistent with the increasing size of the extension payments making substantial sums payable after the second year and that these were considered sufficient to ensure that Pacific would not merely waste such extension payments but would progress the work satisfactorily in its own interests and in the interests of Top End if the results of exploration were such as to justify mining and of course, there are the obligations under the Mining Act.	Moreover, lack of essentiality is also consistent with practice in the mining industry concerning exploration, where flexibility of planning and methods of exploration, is paramount.	In the words of Bailly, supra, p.26:

"The choice of methods must be reviewed continuously as new results are obtained."



There is also the absence of any provision in the Top End agreement for notice to be given to Pacific
requiring the performance of any particular obligation and if there is no compliance following such notice for the right of Top End to terminate.	Such a provision is usual in agreements requiring one party to perform work over a period in order to make essential an obligation that might be breached merely due to inadvertence.	There is the obvious unfairness, in this case of Pacific being deprived
of its valuable interest in the Top End agreement, perhaps having spent hundreds of thousands of dollars upon the tenements, in consequence of a technical breach concerning the work it did or an inadvertent failure to provide reports on time without notice having been given by Top End that such breach should be remedied.

I have previously said that I am satisfied that the report of Cyprus' work was enclosed with a letter of
2 September 1988.	By its letter of 3 March 1989, Top End sought a copy of the report relying, as stated in the first paragraph of that letter, upon "the reporting provisions attaching to the tenements."	Thus, if there had been previously a breach of clause 9(e) in failing to supply the report, then by this letter Top End was insisting that it be remedied.

It is well established that where an innocent party has the right to put an end to a contract because of a breach, if that party	takes the course of insisting to the other party that the breach should be remedied, then it cannot afterwards exercise the right to put an end to the contract without giving reasonable notice of its intention to do so.	By the letter of 3 March 1989, Top End did not give notice of an intention to terminate or that it regarded the furnishing of the report as of the essence.	Accordingly, it had no right to terminate on the basis of any such
breach.
In any event, the breach was remedied by Pacific's forwarding to Top End a copy of the report on 6 March 1989 before the purported termination was notified, the letter of 7 March being received on 10 March 1989.	Furthermore, by excluding Cyprus from the tenements in June 1988,
Top End was itself in breach.	The parties did not expressly stipulate that conditions as to time were to be strictly complied with or were of the essence and there is nothing in the nature of the subject matter of the contract or of the surrounding circumstances to show that time should be considered of the essence:	United Scientific Holdings Ltd v Burnley Borough Council (1978) A.C. 904 at 940, 944.	Time in respect of the obligations of Pacific not being of the essence under the agreement and it not having been made of the essence by any notice from Top End for any alleged breach to be remedied within a reasonable time, Top End cannot and could not in March 1989 terminate for any such breach.

Clause 3, in conferring the entitlement to extensions, does not make it a precondition thereof that Pacific was not in breach of performance of its obligations.	There is no basis for a contention that any breach which may be held to have been committed by Pacific prior to May 1989 could give Top End an entitlement to refuse to extend the term of the agreement under clause 3.	Clause 3 may be contrasted with the standard terms of leases relating to options to
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renew or options to purchase which customarily include preconditions as to performance of obligations under the Top End agreement since Pacific was only taking options for successive periods and clearly had a wide discretion as to what should be done as far as the exploration on the tenements when a decision to mine might be taken.	The important thing from Top End's point of view in respect of each extension was the payment of money in respect of it and not the performance of work or the provision of reports.	This is evident from clause ll(b).

Under clause 17 of the Top End agreement, the benefit of the agreement is not to be assigned without the consent of the other party - "which consent will not be unreasonably withheld."	I am satisfied that Top End's consent was unreasonably withheld.	I am satisfied that Top End's refusal to consent to the assignment was designed to achieve a collateral purpose, namely a benefit wholly unconnected with the terms of the Top End agreement.	I am satisfied that Top End's dominant purpose in withholding consent was to obtain a collateral advantage, namely to engineer the cancellation of the Top End agreement and thereby acquire Pacific's interest in the tenements.	This is what Top End, once under Mr Starink's control, initially sought to acquire and what Mr Starink had sought to do at every opportunity over the intervening period.	From  August 1987 onwards, Top End's overriding purpose in
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relation to the tenements was to eradicate the interests of Pacific and Cyprus.	Top End's refusal was not based on the character and circumstances of Cyprus or matters affecting the occupation or implementation or use of the tenements by Cyprus.	A withholding of consent in order to obtain a collateral advantage is an unreasonable withholding of consent:		Colvin v Bowen (1958) 75 W.N.(N.S.W.) 262 at 264, Secured Income Real Estate (Australia) Limited v
St Martins Investments Pty Ltd (1979-80) 144 C.L.R. 596 at 609, 610, Daventry Holdings Pty Ltd v Bacalakis Hotels
Pty Ltd [1986] 1 Qd.R. 406 at 413.


I am of the opinion that the real reason or ground which Top End had for refusal or withholding of its consent was its own advantage, a reason collateral to the purpose of the exercise of the power to properly grant or withhold consent under the Top End agreement.		It is unnecessary to look at the specific alleged grounds of refusal of consent pleaded by Top End in its defence.	I am not satisfied that Top End entertained any doubts, reasonably held, that Cyprus was an unworthy assignee of the Top End agreement.
And I accept the evidence of Mr Hunt of the Department of Mines that Cyprus is a company of good reputation in the industry - a reputation corroborated by the professional nature of its personnel such as the witnesses Messrs Miller and Timms.	I have no doubt that Cyprus is a responsible and reputable company and seen as such by the gold mining
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industry generally.	I find that throughout it acted in good faith and with the ability and intention to execute obligations of the plaintiffs under the Top End agreement. It is accordingly unnecessary for me to discuss whether Secured Income Real Estate (Australia) Limited v
St Martins Investments Pty Ltd, supra, is the dernier mot on the subject of justification for withholding consent, particularly in light of Daventry Holdings Pty Ltd v Bacalakis Hotels Pty Ltd, supra, and Bromley Park
Garden Estates Limited v Moss [1982] 2 All E.R. 890, and Sunbird Plaza Pty Ltd v Maloney (1987-88) 166 C.L.R. 245 at 262.

I am satisfied that throughout Top End was prevaricative, difficult, raised requests for copies of documents and information which were unnecessary and were not reasonably required in the circumstances and generally sought to delay the acquisition by Cyprus of an interest in the Top End agreement.	I am satisfied that Top End's real reason for both giving the notice of termination and refusing to consent to the assignment was to obtain an advantage for itself, namely to obtain Pacific's interest in the tenements either for nothing if the termination was successful or at a price advantageous to Top End if the assignment to Cyprus was stopped.	I am satisfied that
Mr Starink had no genuine purpose to expedite exploration and that from first to last he or one of his companies
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intended to secure an absolute interest in the Brocks Creek tenements.	I am satisfied that under his control, Top End sought to engineer a situation where it could somehow justifiably terminate the Top End agreement or alternatively stop Cyprus acquiring any interest in the agreement.

I have already noted that the Top End agreement contained no right of termination clause upon breach other than clause ll(b).	Pacific's entry into the sale agreement with Cyprus and Hudspeth would only have constituted a breach of the Top End agreement had Top End's consent been reasonably withheld.	But even if that had been the case, that would not have rendered the assignment inefficacious. The effect of such a breach of covenant is, in my respectful view, for present purposes, accurately expressed by Professor Butt in his work Land Law, 2nd Edition, Law Book Company (1988), at p.269:

"A covenant against assigning or subleasing, whether absolute or qualified, does not render ineffective an assignment or sublease in breach of a covenant.	A breach by the lessee may leave the lessee open to an action for damages, but unless the lease contains a proviso for re-entry by the lessor on breach of covenant and the lessor elects to enforce such right of re-entry, the assignment or sublease remains
effective.	Further, a landlord who accepts rent from the assignee or sublessee may be held to have impliedly consented to the transaction and thereby lost the right to complain."
Perhaps an assignment to, for example, a known insolvent assignee, could be said to be repudiatory and thus justifying termination in the absence of a cancellation clause, but such considerations do not arise here.	As I have said, Cyprus was and is quite capable of performing the Top End agreement.	I reject any suggestion it is under capitalised, cf Noranda Australia Ltd v Lachlan Resources N.L. (1988) 14 N.S.W.L.R. 1.	Here, even assuming there to be a breach by Pacific in assigning to Cyprus without the consent of Top End (such consent being reasonably withheld), it seems to me that Top End's remedy would only lie in damages.	Any such damages would be set off against Cyprus' damages for being wrongly evicted and Pacific's damages in having its authorised representative wrongly evicted.	No damages are quantified before me.

I have come to my conclusions about Top End's ulterior motives having regard to the many internal contradictions in Mr Starink's evidence and his general unreliability.	It appeared that on occasions he moulded his answers in an attempt to assist Top End's	case and overall his evidence was unimpressive.	He is a remarkably intelligent man and his inconsistencies cannot be explained away as mere confusion. I am assisted in my conclusion by the failure of Top End to call its one-time solicitor Mr Clarke as a witness and by Top End's	attempt to defeat the interests of the plaintiffs by executing transfers of the tenements
to Knave, a company with which both Mr Starink and Mr Clarke had an association.	That attempt reflects
adversely upon Mr Starink's credit.	I am satisfied that the attempted transfer was an attempt to defeat the plaintiffs' interests, and that, at best, it can only be seen as a very suspicious transaction left unexplained, particularly in light of the fact that a subpoena for the production of all documents in connection with it produced no documents recording the transactions which Mr Starink alleged.

Mr Clarke, Top End's solicitor, would have been in a position to support Mr Starink in much of his evidence and the failure to call him casts further doubt upon the truth of Mr Starink's evidence.	Mr Clarke might well have explained some of his correspondence which, unexplained by him, smacks of being devious.	To the extent that it was challenged, I am unwilling to accept Mr Starink's evidence unless it is corroborated by other evidence.

It should be mentioned that Top End submitted that the Top End agreement should be read contra proferentum Pacific.	There is some evidence to suggest a draft of the Top End agreement was circulated for consideration and that the document was not wholly drawn up, albeit finally
engrossed, by Pacific's representatives.	I am not prepared,
to draw an inference against Pacific in this regard,
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particularly bearing in mind that Mr Scrimegour, the relevant officer of Top End at the time, was not proffered as a witness.

In conclusion, I find that Top End did not validly terminate the Top End agreement; that the Top End agreement remains on foot; that Cyprus was wrongfully evicted from the tenements; that Cyprus is the assignee of Pacific's interest in the Top End agreement and the tenements, and that judgment must generally be given in favour of the plaintiffs.

On the plaintiffs' claim there should be:


	A declaration that the Top End agreement is on foot.


	A declaration that Cyprus as assignee is bound to and can enforce the Top End agreement against Top End.


	A declaration that the transfers from Top End to Knave are void against the plaintiffs.


There is probably no need for formal orders against the Minister and the Registrar and I would naturally accept undertakings on their part not to do anything to give
effect to the transfers from Top End to Knave.	The plaintiffs should have their costs of action against
Top End and Knave.	Top End and Knave should pay the costs of the second and third defendants.	The counterclaim should be dismissed.

I will direct the plaintiffs to bring in minutes to be settled by me and grant liberty to all parties to speak to the minutes.

There remains the question of damages.	The plaintiffs have claimed damages for breach of contract.		I will hear counsel as to whether that issue should be stood over or not.

