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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 360 of 1988
 






BETWEEN:
TTE PTY LTD
First Plaintiff

AND:
OSTERMEYER NOMINEES PTY LTD
Second Plaintiff

AND:
KEN DAY PTY LTD
Defendant

AND:
TERRITORY RESOURCES NL
Cross Plaintiff





CORAM:	MARTIN J.
 AND:
BERND OSTERMEYER
Cross Defendant

REASONS FOR JUDGMENT
(Delivered 6 July 1990)





These proceedings commenced with the only parties being the plaintiffs and the defendant.	On 13 March 1990 it was ordered that the defendant have leave to join Territory Resources NL ("the cross plaintiff") as a plaintiff to its counterclairn, and to join Bernd Ostermeyer ("the cross defendant") as a defendant to its counterclairn.








The plaintiffs and the cross defendant seek orders that the cross plaintiff give security for the costs of the first and second plaintiffs and cross defendant, and that tl,e proceedings in respect of the claim by the cross plaintiff be stayed until that security be given.

Tl,e evidence, which is not in dispute, is that on or about 30 March 1990 a scheme of arrangement to which the affairs of the cross plaintiff had been subject was concluded, that a Receiver has been appointed by its creditors and that an application has been made to the Court for the appointment of a liquidator.	The solicitor for the appellants swears that because of those matters he verily believes that the cross plaintiff is insolvent.

Security for costs may be required under the Companies Act (Commonwealth) in its application to tbe Territory, (s. 533) and, r. 62.02 of the Rules of this Court provide tl,at in	tl,e circumstances there provided for, such an order may be made.	Section 533 provides that the Court may require sufficient security to be given for a defendant's costs if successful in his defence, if it appears by credible evidence that there is reason to believe that the plaintiff, being a corporation, will be unable to pay those costs.		There is no argument that those provisions do not apply in this case, the cross plaintiff being a plaintiff and the plaintiffs and cross defendant defendants
for these purposes.






The evidence as to the status of the company is not disputed and no evidence of its solvency has been produced. In the amended defence and counterclaim the cross plaintiff asserts that a secured creditor holds a fixed charge over  the whole of its assets.	The sworn evidence is credible and I find on that basis that there is reason to believe that  the company will be unable to pay the costs of the defendant if successful.	The pleading serves to reinforce that view.

Tr,e cross plaintiff was joined as a party, by consent, by order of 13 March 1990.	The matters which gave rise to the plaintiffs' concerns arose at about the end of Marcb 1990.	Tbe counterclaim was filed and delivered on
18 April 1990, and the summons seeking the order for security on 31 May 1990.

In the meantime:


	11 April 1990 - tbe directions given on 12 March relating to pleading and other interlocutory matters were reviewed;


	28 May 1990 - the plaintiffs filed their Reply and Defence to tbe Counter claim.


I am concerned that the plaintiffs' application may have been so delayed as to weigh in the balance against the
granting of the remedy they seek.	The relevant period is between the time the amended defence and counterclaim was delivered, 16 April, and the summons herein filed, 31 May. Allowing for time to obtain instructions and obtaining information as to the status of the cross plaintiff, the delay was not such as to cause tr,e application to be dismissed.	The cross plaintiff has not contended that it has been prejudiced by the delay.	Nor do I think that the plaintiffs should be prejudiced because they took a step in the proceedings just prior to making this application.
Tr,ere were orders governing the time for procedural steps to be taken.	Ordinarily a party who seeks security for costs must act promptly and not do anything which would lead the company against whom an order for security for costs is to be sought to believe that such an application might not be made and thus put it to further expense in the proceedings. That is not the case here.

It is not suggested that in making the application the applicants are doing anything other than to protect themselves in respect of costs should the cross plaintiff not succeed.

There is nothing before me which could lead to a conclusion that the plaintiffs have been responsible for the impecuniosity of the cross plaintiff.	At the most they may have caused loss to the cross plaintiff indirectly, but that
remains to be seen.	Even if they did that, it does not follow that they were responsible for the impecunious state of the cross plaintiff.

The cross plaintiffs' conduct concerns me, however.
Whatever may be its claims against tbe plaintiffs and the cross defendant, they have only recently been raised in tbis Court.	The present action has been on foot since May 1988. Without going into it in detail the counterclaim which the cross plaintiff raises arises from events prior to, or around May 1987.	The cross plaintiff initiated no action in this Court to pursue its claims.	Instead it chose to issue proceedings out of the Federal Court of Australia.	Just when that occurred is not before me, but when the original proceedings herein came to a head in March last, those proceedings were discontinued, the parties joined in this action and the counterclaim filed here.

The cross plaintiff is a public company and it is sometimes a factor in determining matters such as this that the action is brought ultimately for the benefit of shareholders.	That is apparently not the case here.	At the commencement of the bearing counsel appeared on behalf of the Receiver of the cross plaintiff, to assist the Court as to the Receiver's attitude.		It is quite simple, the Receiver has no interest.	He had agreed to "hand over chases in action to other parties" - including this action
on the part of the cross plaintiff.	He added that if the agreement did not come about then conduct of the action would revert to the control of the directors of the company. Neither counsel for the parties dissented from those propositions.	The Receiver will not assist the company to meet any order for security for costs.	That position arises not from any order which might be made but from the actions of those controlling the assets and affairs of the company. It seems, then, that I need not be concerned that the company will be debarred from pursuing its counterclaim if the order is made.	There are others who, through one means or another, are interested to pursue them.	I do not suggest that there is anything wrong with tl,at, but it relieves me of the inherent difficulty in making an order which it appears can not be met.	Any security which is ordered can be supplied by whomsoever has the interest to pursue the counterclaims either for themselves or for the company.
Those persons remain unidentified.


The authorities make it plain that there should be no predisposition to make the order sought once the relevant facts are established.	(Walkers Limited v Ranger Uranium Mines Pty Ltd & Ors unreported, Nader J. 17 May 1985, no. 48 of 1981; see also, since then, Dictatinq Machine Centre
Pty Ltd v Combe (1981) 26 SASR 316 and Spice v Commodity Brokers Australia Pty Ltd (In Liquidation) 35 SASR 294).  The discretion is to be exercised taking into account all of the facts and circumstances.






I bear in mind  the status of the cross plaintiff, the history of tr,e proceedings and the information as to the future conduct of the counterclaim,  and am satisfied  that this is a proper case in whicJ-1 an order for security for costs should be ordered.

Prior to the cross plaintiffs' counterclaim it was estimated that the case would take 3 days.	It is now expected to take 15 days.

The solicitor for the plaintiffs and cross

defendant estimate their costs for 15 days
as follows:

Solicitors fees for preparation

$10,000
Counsels fees
55,500
Instructing solicitors fees
9,750
Witness fees and expenses
5,000


$80,250


Allowing for only 12 days hearing


because of the

counterclaim and for taxation on a party and party basis, I will fix approximately two thirds of that amount as the sum for which security sr1ould be given.

l	'           '	11!,


Order that the cross plaintiff give security for the costs of the first and second plaintiffs and cross defendant in the sum of $53,000, to the satisfaction of the plaintiffs and the cross defendant within a period of 10 days from this day, failing which further proceedings on the cross plaintiffs' counterclaim be stayed until such security be given.

Liberty to apply.


Fit for counsel.

