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This is a surmnons taken out by the Defendants, before pleadings, on a preliminary point as to the plaintiffs' standing to sue.	For the purpose of the application, ie locus standi, the plaintiffs' allegations may be taken to be proven.	Although much of the plaintiffs' affidavit material is contested, it is inappropriate to resolve this application, at this stage in the proceedings, on any other basis - in order to strike out the plaintiffs' action at this stage of the proceedings it is incumbent upon the defendants to clearly demonstrate the plaintiffs' case inevitably fails for lack of locus standi.


The essence of the plaintiffs' claims is as follows. The plaintiffs seek declarations to the effect that the first defendant is in contravention of section 38A(l) of the Crown Lands Act by virtue of its shareholding in other companies, those companies being named as other defendants, eight in all.	Section 38A(l) of the Crown Lands Act limits the area of pastoral land a person may hold.	It provides:

"Subject to this section, a person shall not -

	hold pastoral land which exceeds an area of 12,950 square kilometres;
	have a beneficial interest in pastoral land which exceeds an area of 12,950 square kilometres;
	hold pastoral land and, at the same time, have a beneficial interest in pastoral land the total area of which lands exceeds 12,950 square kilometres; or
	hold, or have a beneficial interest in, pastoral land which is worked in association, as one station, with other pastoral land the total area of which lands exceeds 12,950 square kilometres.

Penalty:		$100 for each day or part of a day during which the offence continues.



The plaintiffs also seek, consequential upon the above declarations, orders, inter alia, requiring the first defendant to dispose of its beneficial interests in the said companies, and against the Minister for Lands, in effect, enjoining him to forfeit assets of the first defendant.
The first plaintiff ('Oatmont') initially sought the fiat of the Attorney-General to challenge the first defendant's position.	The Attorney-General refused.
Oatmont then commenced the present action, the second plaintiff ('Delamere') joined,	and, in response to this summons, the plaintiffs are now called upon to establish their standing.

The plaintiffs put their standing on two grounds.
First, they say that they come within the second limb of the rule in Bovee v Paddington Borough Council [1903) 1 Ch. 109.	Secondly, Oatmont claims standing by virtue of its shareholding in the first defendant.

Whether standing should be determined as a preliminary matter is a question of judicial discretion, see Australian Conservation Foundation v The Cow onwealth (1980-81), 146
C.L.R. 493, Robinson v The Western Australian Museum
(1977-78) 138 C.L.R. 283.	The test at a preliminary stage is as stated by Gibbs J (as he then was) in Robinson at 302:

"..• whether it (the court) will be satisfied to accord standing to the plaintiff on the ground that he asserts, not implausibly, that his interests are threatened by the operation of the legislation in question.	The court has a discretion it is not bound to take one course rather than the other."
'Z.


In the instant case, counsel for the parties agreed that for present purposes I should assume a contravention of s,38A exists,	That being so, it remains necessary to determine whether on that assumption standing is made out.

The test of standing originally expressed in Boyce v Paddington, supra, has been the subject of consideration and refinement in the High Court, such that the principles are now well settled:	see Robinson, supra; . supra; Onus & Anor v Alcoa of Australia Ltd (1981-82) 149 C.L.R.
27.	As stated by Buckley Jin	Boyce v Paddinqton, supra, at 113 the second limb of the rule is that the plaintiff:

"·$ is suing in respect of an interference with a  public right from which he personally sustains special damage."



The meaning of the phrase 'special damage' was reformulated by Gibbs J (as he then was) in	. supra.	He said at 527:


"'... special damage peculiar  to himself' .•. should be regarded as equivalent in meaning to 'having a special interest in the subject matter of the action.'"



What qualifies as a special interest depends on the circumstances of each case.	Mason J (as he then was) in Robinson, supra, at 327-328 said:
"The cases are infinitely various and so much depends in a given case on the nature of the relief which is sought, for what is sufficient interest in one case may be less than sufficient in another.•



The phrase "depends ... on the nature of the relief sought" should not lead to confusion.	The relevant rules as to standing are the same whether the plaintiff seeks an injunction or a declaration:	'	supra, per Gibbs J (as he then was) at 526.


In On , supra, Stephen J at 42 com, ented that the distinction between cases,

n	is not to be found in any ready rule of thwt 1
capable of mechanical application; the criterion of special interest supplies no such rule.	As the law now stands it	seems rather to involve in each case a curial assessment of the importance of the the concern which a plaintiff has with a particular subject matter and the closeness of that plaintiff's relationship to that subject matter."



In the same case, Brennan J (at 75) also refers to the sufficiency of the interest.	The approach of Stephen J was followed in this court by Kearney Jin	Administrative and Clerical Officers Association & Anor v Conn & Ors (1988) 52 N,T.R. 57 at 70.

Mason J (as he then was) stated a general approach in ACF at 547:
"Depending on the nature of relief which he seeks, a plaintiff will in general have a locus standi when he can show actual or apprehended injury or damage to his property or proprietary rights, to his business or economic interests (as to which see New South Wales Fish Authority v Philips) and perhaps to his social or political interests."



The test is thus not simply whether the plaintiff has an interest above that of a general member of the public - there must also be "a curial assessment" of the sufficiency of the interest.

Business or economic interests have been recognised as sufficient in some cases:	see ACF, supra, at 547 and Robinson, sucra, where Gibbs J (as he then was) said at 301:

"In other words the s.tatutes prevented him from carrying out the activity in which he had been engaged and therefore caused him possible pecuniary detriment: they interfered with what was for him his trade or business	This is enough ..'',



and see also Air Express Ltd v Ansett Transport Tndustries (Operations) Pty Ltd (1980-81) 146 C.L.R. 249.


In Fraser Island Defenders Organisation v Hervey Bay Town Council [1983] 2 Qd.R. 72, the plaintiff was seeking standing to establish that a subdivision approval was void.	Part of its case rested on its business of running
q



scenic tours on Fraser Island.	While preservation of the natural resources and the environment was held not to be a special interest, Connolly J found (at 79) that "the business in which it is engaged is another matter altogether".	He said at 79:

"The plaintiff's case is that it apprehends an adverse effect on its business of running tours for profit.	I can see no reason in principle why this does not give it a special interest in the subject matter of the action."



In that case, evidence of the plaintiffs' business was
"scanty but uncontroverted", but it	was sufficient.


These authorities establish that a business, trade or economic interest can be sufficient to ground a "special interestn.	It should be mentioned that there is a contrary line of authorities.	They include
Pudsey Coal Gas Companv v Corporation of Bradford [1873]
L.R. 15 Eq. 167, and are referred to by Jacobs Jin Helicopter Utilities Pty Ltd v Australian
National Airlines Commission [1962] N.S.W.R. 747.


None of the modern cases expressly distinguish or overrule Helicopter Utilities but in my respectful view, it is clear, (notwithstanding the decision of White Jin Consolidated Press Holdings Ltd v Totalizator Agency Board
(1984) 37 S.A.S.R. 67 with which I am in respectful disagreement) that a corr ercial or business interest is now sufficient.	The private right asserted in Pudsey Coal, supra, is to be distinguished from Boyce v Paddington, supra.	Boyce v Paddington, was decided 30 years later.
The court in Pudsey Coal did not consider the second limb of the rule in Boyce v Paddington, which, as reformulated and liberalised in the recent High Court authorities, consigns the former authorities to the category of historical interest only.

Oatmont's claim to a special interest was put upon the basis that it was a potential competitor of the defendant for the acquisition of land on the Barkly Tableland.
Delamere is the registered proprietor of a pastoral lease in the Victoria River district and carries on business there.	Delamere Station is "breeding country" and Delamere claims that its interests are adversely affected by its lack of access to "fattening country" as owned by the defendants.

Both plaintiff companies were referred to as the "family" companies of Mr Peter Sherwin, who is a director of both.	In his affidavit, Mr Sherwin says he had made offers to purchase some of the property allegedly held by the defendant in contravention of section 38A.	He did not specify whether the offers to purchase were made in his
personal capacity or through one of his· family  companies. If Mr Sherwin did have standing  in his personal capacity, this would not be sufficient to confer standing upon the companies  of which  he is a member or director.	See	, supra, at 531.	There is evidence to suggest the plaintiffs are mere  agents of Mr Sherwin:	see Rainham Chemical Works Ltd v Belvedere Fish Guano Co [1921] 2 A.C. 465 at 475 ff. When I raised this matter at the hearing, counsel for the plaintiffs announced that Mr Sherwin offered to join as an additional  plaintiff, but counsel for the defendants intimated  that course  was not necessary.	That being so, I make no further  mention of the matter save to say that with Mr Sherwin's financial backing  and  his affidavit  as to means not having been challenged or cross-examined ur:on I treat the plaintiffs as willing and able to acquire the "fattening country" of the  defendants  should  the opportunity to do so arise.

In essence, the 'special interest' submissions on behalf of both plaintiffs amounted to this - if the first defendant was forced to forfeit its land holdings in order to comply with section 38A, then both plaintiffs would have the opportunity to bid for the properties, thus obtaining a business and commercial advantage.

The question of what kind of business or commercial interest is sufficient to constitute the requisite
<


•s cial' interest for the purposes of locus standi was recently considered by the Full Federal Court in
Yates Security Services Pty Ltd v Keating (1990) 98
	68.	The case involved the redevelopment of the Paddys Market site in Sydney's Haymarket.	Essentially Yates claimed locus standi on the basis that it had lodged an expression of interest in the development of the site originally, expended money on a proposal to develop the site, and if the decision under review was a nullity, it would have the opportunity to further negotiate for the right to develop the site.	At first instance his Honour, Wilcox J held the applicant had standing, saying at 45:




"Success in the present case would not enable the applicant to make a financial claim.	But it would confer upon the applicant commercial benefit, the opportunity to negotiate for the acquisition and development of the site.	That benefit would not be unique to the applicant; other developers would also have the opportunity to negotiate, if they wished."



CL appeal to the Full Federal Court, however, the decision of Wilcox J was reversed.	All the judges agreed on the principles which governed the case and ultimately all agreed that Yates had no standing·although there were slight differences in their views.	Lockhart J (at 81) considered that Yates had the ability to negotiate for the acquisition and development of the site whether it was
'

successful in its action or not.	The only difference was the identity of the person with whom he had to negotiate.

Norling J (at 87) said there was no evidence of Yates' financial ability to acquire or develop the site, or that in fact it was a developer.	His Honour considered that the range of possible purchasers, in the event Yates was successful, would be very wide.

Pincus J (at 96) said that while the applicant was not obliged to prove financial benefit, it was necessary that it derive some benefit or advantage over and above that to be derived by the ordinary citizen.	His Honour pointed out (at 95) that any commercial  benefit would require two steps to be taken - (1) a court order for divestiture; (2) the applicant being able to purchase.	The same steps are required here for Oatmont or Delamere to obtain a
benefit.	In Yates, Pincus J said (at 96):


"From the point of view of standing, the case has an unusual featurer	namely that YSS's suit did not seek an order for divestiture nor could it have done so; yet divestiture was the prospect which gave YSS standing."



Section 38A(ll) of the Crown Lands Act provides:


"When a person has been convicted of an offence under subsection (1) or the minister is otherwise satisfied that a person has contravened that subsection, the Minister may by notice in writing to that person and,
'


if that person is not the holder of the lease that is to be forfeited, to the holder of that lease forfeit -
	the lease which that person holds;


	the lease of the pastoral land in which that person has a beneficial interest; and


	the lease of the pastoral land which is worked in association, as one station, with the pastoral land which that person holds or in which he has a beneficial interest."




It confers a discretion on the Minister to forfeit leases where there is a conviction for an offence against section 38A(l) or he is otherwise satisfied of the contravention.

Oatrnont and Delamere seek, inter alia, orders age.inst the Minister that he shall take all such steps as are necessary to forfeit the Crown leases.	Such an order could not be made.	The only appropriate order would be to compel the Minister to exercise his discretion.		That exercise of the discretion would perhaps then be reviewable.	In the present case it cannot be said that a proper exercise of the Minister's discretion would demand forfeiture.		If the Minister exercised his discretion to require forfeiture it does not follow that it would be the property or properties the plaintiffs wish to acquire which would be the subject of any forfeiture.
In argument it was put that the ownership of land on the Barkly Tableland is like membership of an exclusive slub to which the plaintiffs aspired.	There is evidence of Mr Sherwin being a man of substantive means, and the ability of the plaintiffs to purchase the subject property (there was evidence of their unsuccessful attempts in the past) undoubtedly depends on Mr Sherwin's support.

That the alleged special interest of the plaintiffs is not enough in the present case is borne out, I think, by the reasoning of Pincus Jin	Yates, supra.	An opportunity to negotiate for the purchase of properties is no more a special interest than the opportunity to negotiate for development rights, given   that   each   opportunit r   is contingent upon a favourable exercise of the Minister's discretion, a discretion the proper exercise whereof does not necessarily secure for the plaintiffs the opportunity sought to be obtained.	Mr Conti submitted Yates does not stand as authority for any proposition to the effect that it must be shown that the applicant for relief will necessarily secure an ultimate commercial benefit arising out of the opportunity sought to be obtained.	I agree with that submission; however it is securing of the opportunity by the orders sought rather than any success resulting from the opportunity that was critical to Pincus Jin	Yates, and is critical here.	In my opinion, in a case such as this more is required than the fact the plaintiffs wish to
acquire properties of this nature in a particular area even bearing in mind that one of the plaintiffs carries on an existing pastoral operation.	I note the many modern c ses which state that pecuniary advantage is not necessary.
There are cases where actual pecuniary damage flowed to the plaintiff, but nevertheless it was held insufficient to constitute a special interest - see Central Queensland Speleological Society Inc v Central Queensland
Cement Pty Ltd (1989) 17 A.L.D. 403, a decision of the Full Court of the Supreme Court of Queensland where the fact that a very modest income, derived from the subject matter of the dispute, would be lost was insufficient to confer locus standi.

If it were the law that the plaintiffs need only to show an interest greater than that of any member of the public, perhaps they would succeed, but the authorities do not support such a proposition.


I am of the view that the plaintiffs have no 'special interest', as that term is used in the recent authorities, sufficient to ground locus standi.	I would add that
Oatrnont's acquisition of shares in the first defendant was
•
not contended to constitute a special interest for the
purposes of the locus standi rule relied upon.

G


I turn now to consider the altogether different basis upon which Oatmont's standing was argued, ie, the holding by Oatroont of fifty shares in the defendant.	The shares were agreed to be acquired before the commencement of the proceedings.	Oatmont became a registered shareholder in the first defendant after the cowr.encement of proceedings, and, although I do not consider it is relevant, with full knowledge of the alleged contravention.

An obstacle said by the defendants to lie in the way of Oatmont is the rule in Foss v Harbottle (1843) 2 Hare 461;
67 E.R. 184.	The rule, somewhat watered down of late (see Residues Treatment v Southern Resources Ltd (1989) 51
S.A.S.R. 177), prevents the institution of an action by an individual shareholder of a company other than in certain recognised circumstances.	In Edwards v Halliwell (1950) 2 All E.R. 1064 at 1067, Jenkins LJ listed "exceptions" to the rule as including where the "act complained of is wholly ultra vires the company or association."

Mr Cor.ti QC for Oatmont submitted that ultra vires has both a wide and narrow meaning.	In its wide sense, he contended it extends to a breach of fiduciary duty by directors, breach of the statutory contracts between company and members, and acts that are otherwise illegal if they have the effect of affecting the funds and capital of the company.	In its narrow sense he submitted ultra vires
7


refers only to breach of the memorandum or articles of association, and that this has been, for most practical p11rposes abolished by s.161 and s.162 of the Corporations Law (previously ss.67 and 68 of the Companies Code (NT)). The narrow view of ultra vires cannot be relied upon in a proceeding such as this because s.162(7) of the Corporations Law (previously s.68(6)(g) of the Companies Code (NT)) prohibits members asserting this kind of
ultra vires against the company, as opposed to its members and directors.

A wide view of ultra vires is referred to in Gower's Principles of Modern Company Law (4th ed) Stevens, 1979 at 644 (footnote):

"As these cases show, ultra vires is here used in a broad sense to include any action forbidden to the company either because it is beyond the powers in its memorandum or because of a general prohibition."



The distinction is recognised in many of the modern cases on breach of director's duties.	It was recently discussed in ANZ Executors and Trustee Co Ltd v
Qintex Australia Ltd (Receivers and Managers Appointed) (1990) 8 A.C.L.C. 980 at 988, where McPherson J (Lee and MacKenzie JJ	concurring) said:

"In several recent English decisions, notably Rolled Steel Products v British Steel Corporation
(1982) 3 All E.R. 1057 at 1077, a similar distinction is made between the corporate capacity (ultra vires in the narrow sense) and the abuse of power by directors or shareholders (ultra vires in the wide sense)."



See also Northside Developments Pty Ltd v Registrar General & Ors (1990) 64 A.L.J.R. 427; and Darvall v
North Sydney Brick and Tile Co & Anor (1988-89) 14 A.C.L.R. at 474.

Adopting the "narrow/wide" terminology to the present case the actions of the first defendant which are said to constitute a contravention of s.38A of the Crown Lands Act are within the first defendant's corporate capacity (ie int a vires in the narrow sense) but nevertheless are, because of the illegality involved, an abuse of that capacity (ie ultra vires in the broad sense).	Thus stated it is not a question of abuse of power by directors.	Nor is the matter one calling for a derivative or
representative action.	Oatmont sues on its own account and for and on behalf of all shareholders of the first defendant.	The latter plea, added ex abundante cautela at the hearing is, it seems to me, unnecessary.

Oatmont argued that by virtue of the statutory contract embodied in s.161 of the Corporations Law (previously s.78 of the Companies Code), it had an individual right to sue to prevent the company continuing an ultra vires act, where
it w,ould affect the funds and capital of the company. Where, as here, the property of the company is susceptible to forfeiture for breach of s.38A of the Crown Lands Act, it follows, it was submitted, that the property of the plaintiff (the value of its shares in the first defendant) was in jeopardy - in addition the potential imposition of a penalty of $100 per day for the alleged contravention constituted diminution of the funds sufficient to confer standing.

The plaintiff relied on Powell v Kempton Park Racecourse Comeany (1897) 2 Q.B. 242 at 260 and 268 as formulating the general principle.	In that case shareholders sought an injunction against the company, alleging a breach of the Betting Act 1853.	Lindley LJ pointed out that in that case no objection had been taken before the court as to its jurisdiction and he would assume jurisdiction and leave the point open for decision when raised and insisted upon.	Lopes LJ said at 268:

nNo point has been made that an injunction will not lie to restrain the commission of a criminal offence. I believe that it will lie when its object is to protect the shareholders of the company from any misapplication of its property, although such application may be punishable as a criminal offence."
.The case does not authoritatively establish a principle of standing as propounded by Oatmont but it points the way.

Oatmont sought to distinguish Anderson v Midway
Railway Co [1902] 2 Ch. 369 on the basis that in that case, the capital of the company was not adversely affected.
There a shareholder sued in a representative action to stop the company giving discount rates to a preferred customer in contravention of the Railways Clauses Aot 1845 and Railway and Canal Traffic Act 1854.	The plaintiff's complaint was that the company had been denied larger profits as a result.	Buckley J (as he then was) said
at 376:


"The plaintiff's case here is that there has been a breach of those provisions.	Suppose there has, what is there that enables a shareholder in the company which has committed a breach to come and ask for relief against his company and the customers of his company based upon that breach, upon the footing that it is ultra vires?	It appears to me that there is no ground for that at all.	The breach, if there be a breach, of the Act of Parliament is not one which gives rise to any right as between the corporator and the corporation, but one which gives rise to rights as between the corporation and other customers of the corporation.•



This passage is contrary to Mr Conti's argument that a member can sue in his individual capacity where the company is committing an act which is ultra vires in its broad sense where there is a potential diminution in the capital
or funds of the company.	Furthermore it is apparent that when their Lordships in Powell, supra, referred to "the misapplication of company property" they were referring to the use of the racetrack in contravention of the Betting Act, and not to any diminution in company funds.

Mr Conti submitted during the course of argument that even if forfeiture were not a result of the contravention of s.38A, the potential imposition of a criminal penalty of
$100 a day would be sufficient potential diminution of company funds to ensure standing.	This also is contrary to the decision in Anderson's case where the Act also provided for criminal penalty.	The plaintiff in Anderson did not argue however as Oatmont does.	Notwithstanding the decision in Anderson it seems to me, with respect, both consistent with principle and authority that a shareholder has an individual right of action against a company to prohibit acts by the company which are prohibited and penalised by general law where the property of the company
{and the value of its shares) is put at risk - cf
Lord Wedderburn's well known article "Shareholders Rights and the Rule in Foss v Harbottle" [1957] Carnb.L.J. 194 at 204-5, 210-11.	It is at least sufficiently plausible and arguable to prevent the defendants here sununarily shutting out Oatrnont's action at this stage of the proceedings; and it seems to me, with respect, this is so, even given that the issue of an injunction to restrain an actual or
threatened breach of the criminal law is exceptional: The Commonwealth v John Fairfax & Sons Ltd (1980) 147
C.L.R. 39 at 49-50; compare onus, su:er.a, at 57 per
Aitken J, at 65-66 per Brennan J.	The defendants submitted that the plaintiffs' action amounted to an abuse of process in view of the exceptional circumstances required to grant an injunction in aid of the criminal law - see
Peek v NSW Eig Corporation (1986) 6 N.S.W.L.R. 1 at 4-5 per Kirby P, but in my view the action cannot for this reason be considered an abuse of process.	The relevant principle is to be found in Dev v Victorian Railways Commissioners (1949) 78 C.L.R. 62.	Dixon J (as he then was) said at 91:

"But once it appears that there is a real question to be determined whether of fact or law and that the rights of the parties depend upon it, then it is not competent for the court to dismiss the action as frivolous and vexatious and an abuse of process."



Oatmont as a shareholder of the first defendant seeks injunctive relief in aid of a private right, not in aid of the criminal law:	see Lopes LJ in Powell, supra.

There is also for consideration the question whether Oatmont having been registered as a shareholder of the first defendant after the commencement of this action is fatal to its standing to sue.
In Niord Pty Ltd v Adelaide Petroleum NL (1990) 54
S.A.S.R. 87 White J (Mohr and Millhouse JJ concurring) said at 92:

"Without membership prior to the issue of the SU!llillons there was neither standing to seek relief for anything done by Adelaide nor a completed cause of action against Adelaide"



That was said in a context where the relief sought could only be supported within the provisions of the Companies (SA) Code, Companies (Acquisition of Shares) Code and Securities Industry (SA) Code {see at 102).	That is not the situation in the case at bar; Oatrnont relies on general legal and equitable principles of company law, not legislative turns of phrase.	Whether, for present purposes, Oatrnont can be treated as a shareholder at the time of commencement of the proceedings is at least open to argument.	In the light of dicta of the High Court in
FCT v Patcorp Investments (1973-6) 140 C.L.R. 247 (see at
271-3 per Mason J, 283 per McTiernan J, 296 per Gibbs J (as he then was) and 303-304 Jacobs J) it is at least arguable that the question should be answered in the affirmative.
That would be enough to answer this objection of the
defendants.	It is in any event unnecessary to so decide, because declaratory relief does not depend upon the existence of a cause of action, either at the time of commencement of the proceedings, or otherwise:
\ -,	l"~


Guaranty Trust Co v Hannay & Co of New York (1915) 2 K.B. 536 at 572-3; Green v Daniels (1976-7) 13 A.L.R. 1 at 13 per Stephen J; Johnco Nominees v Alburv-Wodonqa Corp (1977)
1 N.S.W.L.R. 43 at 65, and if declaratory relief be granted, and any doubt be entertained as to the
locus standi of Oatmont to obtain the grant of injunctive relief consequent thereon, fresh proceedings could hereafter be undertaken against the first defendant for that purpose - cf. Australian Softwood Forests
Ptv Ltd v A.G. (1980-1) 148 C.L.R. 121 at 125 per Gibbs CJ,
at 136 per Mason J (as he then was), and at 144 per Wilson J.	Oatmont having agreed to acquire the shares before the co!ll! encement of proceedings and only having obtained a registered holding after the corr@encement of
proceedings is not unarguably fatal to its standing in the
proceedings.


For the reasons I have given, I consider that Oatmont has established a sufficiently arguable case to found locus standi at this stage of the proceeding.

I conclude that Delamere's action should be dismissed and that Oatmont's present claims against the Minister and Attorney-General should be dismissed but that otherwise the defendants' summons should be dismissed.	I shall hear the parties as to the formal orders and as to costs.	It is appropriate to direct Oatmont to file and deliver a
'



statement of claim. I shall hear the parties as to this, as to directions generally and as to the future course of Oa.tmont's action.

