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The Plaintiff, ("the Club"), is the Verdi Club Incorporated, a body incorporated under the Associations Incorporation Act.	On 11 July 1991 it issued a writ against the defendant, the National Australia Bank Limited, ("the Bank"), seeking a declaration that a memorandum of mortgage purportedly executed on 28 June 1988 between the plaintiff as mortgagor and the defendant as mortgagee was "unenforceable and/or of no force and effect".	On the same day the plaintiff sought and obtained by summons ex parte an interim injunction against the defendant restraining it from enforcing any rights pursuant to the mortgage.
That injunction was granted only until 2pm of the following day.	The defendant was served with the writ, summons and order.	By consent the summons was then adjourned until 16 July and part heard on that day and continued to 17 July when counsel on each side concluded their submissions.	The injunction has meanwhile been extended to this day, 18 July.

It is patently obvious why these proceedings were brought.	The Club has failed to keep to the schedule of payments it agreed to make under the mortgage, with the obvious result that interest is increasing and unpaid, and the debt, if lawfully due, has increased to the point where the Bank can properly be concerned that the realisable value of the security will not cover the amount of principal and interest owing.

If that is not already the position it soon will be, and the earlier history of erratic and insufficient payments can give the Bank little confidence that the situation will improve.	It is also, I think, fair to say, and not disputed by Mr Harris who appears for the Club, that the bank has been extremely patient and forbearing in its dealings with the Club since 1988. The affidavit of Mr Hicks, the assistant manager of the Alice Springs branch of the Bank, bears this out, and it is important to set out something of the background which appears from his affidavit, and also from the affidavits filed on behalf of the Club.


What I set out is, I think, common ground save for the dispute as to the Club's liability under the present mortgage.	Assuming for the moment that the Club is liable under the mortgage (and I will deal with the argument as to invalidity later) the history is that since 1973 the Club has had an account with the Bank.
The only significant asset of the Club during that time has been a block of land now held by the Club under a Crown lease and now registered in the Titles Office in Volume 200 Folio 93.	It was earlier held by the Club on slightly different terms and under another volume and folio number, for reasons which are not relevant to these proceedings.

Between 1973 and 1985 various advances were made by the Bank to the Club.	I am not informed as to what the amount of those advances were or what security, if any, was given.	In 1985 the Club requested and received an advance of some $400,000 to enable extensions to be made.	Although it is not said specifically, I think I can reasonably assume that a mortgage which was executed between the Club and the Bank on or about 28 May 1985 and registered with the Titles Office, a copy of which is annexed to one of the affidavits filed on behalf of the Club, was executed as security for this advance of
$400,000-00.


Subsequently in 1988 the Club sought an
extension of that loan.	Because the form of its legal title had changed and the property had received a different volume and folio number it became necessary to execute a fresh or substitute mortgage.	This was executed on or about 20 June 1988 and registered with the Titles Office.	A copy of that document has been annexed to an affidavit filed on behalf of the Club.	At that time it appears that the original loan of $400,000-00 was still owing and was subsequently increased by agreement and on the strength of the security represented by the substitute mortgage to $460,000-00.

Further increases bringing the total loan to
$475,000-00 were granted in 1989 and apparently the overdraft limit was extended to $500,000-00.	From about that time, however, the Club failed to maintain a schedule of payments agreed upon and all further advances from the Bank ceased in October 1990.	Mr Hicks, in his affidavit, gives a present debt to the Bank at
$554,605-61 as at 1 July 1991, with interest accruing at the rate of $235-81 per day.	Although I have not been supplied with any valuation of the property I gather from certain comments made by counsel that it may not now be worth very much more than the amount presently owing, and particularly in these uncertain times it could not be suggested that it was not a prudent course for the Bank to seek to realise its security.
Indeed, as I have already commented, the Bank seems to have allowed the Club considerable latitude.
According to Mr Hicks' affidavit the Bank stayed its hand for 16 months before issuing a notice of demand dated
7 May 1991, and even then did not take further action until 2 July 1991 when by letter of that date it announced to the Club its intention of selling the property and realising its security.

Meanwhile it appears that the members of the Club had fallen into disunity.	It appears from the affidavit of Mr Deane, solicitor for the Club, that a new committee was elected on 24 March 1991.	Apparently some of those committee members had been on earlier committees.	It is a little difficult to ascertain the present position, for the affidavit material is somewhat sparse, but I think I can assume that the new committee has been making strenuous efforts to raise monies, albeit with little success so far.	One of the members of this committee, or at least a long standing member of the club who is supporting the efforts of the new committee, is a Mr Diano, who appears in the minutes of the Club of
18 June 1989 as making some pungent criticisms of the Club or its committee at that time.

Nevertheless, the minutes of that date indicate that all those present were made aware of the increasing debts of the Club and of the Bank's concern about the
position.	From the affidavits of Mr Hicks and Mr Deane it appears that the Club ceased to trade on 14 October 1990, but has recently resumed trading and has, in the last few days, obtained a liquor licence.

With this unhappy background in mind I turn to the claim now made on behalf of the Club, that the mortgage executed on 20 June 1988 was, as the writ claims, ''unenforceable and/or of no force or effect".

Certain material has been put before me to which I will now refer, and it is upon that material that the argument on behalf of the Club is advanced.	The first relevant document is the constitution of the Club. It is undated but it is to be found annexed to a statutory declaration of one Giovanni Ferrari, which seems to have been filed in accordance with the provisions of the Association Incorporation Ordinance of 1963.	That statutory declaration is sworn on 7 August 1970, so it is probable that the constitution dates from about that time.	Nothing, I think, turns on this since I believe I can assume that, with certain possible alterations to which I will later refer, this is the constitution which prevailed at all times material to these proceedings.

The relevant clause in the constitution to which Mr Harris refers is clause 10.	That is headed,
"Common Seal" and provides:


	Upon incorporation the association shall have a common seal in a form to be approved by the Board.


	The seal shall not be affixed to any deed, document, instrument or transfer except in the presence of at least three members of the Board who shall respectively testify by their signatures that the seal has been so affixed.



Mr Harris then draws to my attention the fact that upon discovery of the Bank's records this constitution was one of the documents in its possession. He concedes that there is nothing to show when that document came into the possession of the Bank, but he submits that it is more probable than not that it was in the Bank's possession before the mortgage was executed, and the Bank therefore had actual notice of it.

Turning then to the mortgage executed on
20 June 1988, the agreement or apparent agreement of the Verdi Club to the document appears in this fashion.	On the left-hand side at page 9 of the document appear the words:

"Given under the common seal of Verdi Club Incorporated by authority of a resolution of the Board of Directors in accordance with the requirements of the articles of association in the presence of Antonio Natali Alicastro, a president, and Enzo Alido Floreani, a secretary."
To the right of the clause is what appears to be the common seal of the Club, and underneath that the two signatures of Mr Alicastro and Mr Floreani.	It is conceded that they were members of the Club at the time. There is no third signature.	That is the first and most important point that Mr Harris makes.	He submits that it is clear that the document is not executed in accordance with clause 10 of the constitution and does not bind the Club.

The second point taken by Mr Harris refers to a document again obtained by discovery of the Bank's records.	It refers to a special general meeting of the Club held on 7 October 1973.	It purports to be an amendment of the Club's constitution giving the executive powers and duties inter alia:


"(3)	To borrow, raise upon loan, or receive grants of any sum of or sums of money whether under current account or otherwise, and for the purpose of securing the repayment thereof to execute and give any mortgage, charge, bond, debenture, bill of exchange, promissory note or other security over all or any part of the property or assets of the Association as may be deemed necessary.

(4) To do all such other lawful things as are incidental or conducive to the above objects or any of them."

Mr Harris submits that there is no proof that such a resolution was ever validly passed. He concedes that on the material before me he cannot submit that it
was not validly passed.


At the most, he can only rely upon the statement of Mr Diano, who is a foundation member of the Club that he has no personal recollection of the Club making such a resolution, and it would appear that the Club records do not disclose anything of that nature.
Nor do they disclose any resolution relating to the execution of either of the two mortgages, nor have inquiries of Mr Alicastro and Mr Floreani, elicited any records of the Club in their possession.

I should comment here that I have been given no real information as to the extent of the Club's records, or how diligently they have been kept.		If the records are incomplete, and it must be remembered that the resolution, if passed, would have been passed 18 years ago, it would seem somewhat incongruous that the Club could rely upon its own carelessness.	However, I think I must assume that the members, or at least those who concerned themselves with the Club's affairs, must have known of the financial arrangements which had been in place for many years, and presumably would have access to the balance sheet and profit and loss accounts of the Club, wherein these matters would be set out.	Although Mr Deane's affidavit contains a reference that one Guido Dussin, who was a member of the 1985 committee, informs him that at no time did the committee resolve in favour


of executing their mortgage to the Bank, this is no more than the recollection of that one member.	The minutes of the meeting of 18 June 1989 make it clear that the members were apprised of the financial situation including the loan to the Bank, and it does not appear that anyone there questioned the authority of the executive to enter into the arrangements; unless the veiled remark of Mr Diano, about the president, can be so construed and I do not think that they could be.
However, Mr Harris submits that all he need raise at this time, this being an interlocutory injunction, is that there is a serious question to be tried on the first point.	On the second point he submits that there must also be a serious question about whether the executive was properly authorised to enter into the mortgage.

Both Mr Harris and Mr Waters, who appears for the Bank, have relied upon the case of Northside Developments Proprietary Limited v Registrar-General (1990) 93 ALR 385.	In that case, the Registrar-General had registered a mortgage in favour of a company, (Barclays), over certain land.	Northside was the registered proprietor of the land.	The mortgage document purported to be executed by Northside under its common seal.	However the Articles of Association of Northside provided that the common seal of the company should never be used except by the authority of a director, and in the presence of one director, who should sign, and also
countersigned by the secretary or by a second director, or some other person appointed by the directors for that purpose.

In fact, only one director signed the mortgage, with his son, who purported to sign as secretary for the company, but was not validly appointed as secretary.	The mortgage secured a loan made to companies owned by the director who had signed, and in which Northside had no interest.	Following default, Barclay sold the land to a third party, who became the registered proprietor.
Northside sued the Registrar-General for compensation under a provision of the New South Wales Real Property Act, which allowed it to claim for loss sustained by the registration of another person as the proprietor of the land.

The case turned on whether the mortgage could be said to have taken effect, notwithstanding the invalidity of its execution.	If it did, Northside could not recover.	Whether it did or not depended in turn on whether Barclays could rely upon the rule in Royal British Bank v Turguand (1856) 6 El & Bl 327; 119 ER 886, often called the "indoor management rule''·	Mason CJ at
388 described that rule as providing that "persons dealing with a company in good faith may assume that acts within its constitution and powers have been duly performed and are not bound to inquire whether acts of
internal management have been regular".	He cited the remarks of Lord Simonds in Morris v Kanssen [1946] AC 459 at 475.

"It is a rule designed for the protection of those who are entitled to assume, just because they cannot know, that the person with whom they deal has the authority which he claims.
This is clearly shown by the fact that the rule cannot be invoked if the condition is no longer satisfied, that is, if he who would invoke it is put upon his inquiry.	He cannot presume in his own favour that things are rightly done if inquiry that he ought to make would tell him that they were wrongly done."

His Honour, the Chief Justice, then commented, at 396:

"And, as I remarked earlier, there was nothing on the face of the mortgage to indicate it was unauthorised, except that it was given to secure an advance to a third party without any indication that the giving of a mortgage or the procuring of the advance was for the purposes of the appellant's business or related in any way to that business.	That, in my opinion, is the decisive consideration; it requires the conclusion that.· Barclays was put upon inquiry."

His Honour held, therefore that Northside was not bound by the instrument of mortgage in favour of Barclays, and provisions of the Real Property Act.

Before turning to the remarks of the other Judges, I consider I should refer to the head note which purports to summarise the judgments of Mason CJ and Brennan J. with, apparently, the agreement of the other three Judges.	That head note reads:
"Per Mason CJ and Brennan J, Semble, Dawson, Toohey and Gaudron JJ obiter.	A third party dealing with the company is not entitled to rely on the formal validity of an instrument and to assume that the seal has been regularly affixed if the very nature of the transaction is such as to put him on inquiry.	A person dealing with a company is put upon inquiry when that company enters into a transaction which appears to be unrelated to the purposes of its business and from which it appears to gain no benefit."

On a reading of the head note, and indeed on reading some of the remarks of His Honour, the Chief Justice, it might be thought that Mr Waters is on firm ground in submitting that the Bank had certainly no reason to be put on inquiry.	The transaction was clearly related to the business of the association and, on everything that appears before me, the advances were applied to that business; how wisely it is not for me to say.	But
Mr Harris puts into the scale on his side, two significant matters.	The first, as I have already set out, relates to the probability that the Bank had in its possession at the time of the execution of the mortgage, the constitution of the Club.

Secondly, there has been extracted from the Bank's records, two internal memoranda.	The first is an inquiry from the Alice Springs branch to its security section in Adelaide.	It is dated 16 February 1984, and reads as follows:

"The Bank is to take a trading bank mortgage over the Club's property.	Please advise correct amendment to mortgage document for
signing under common seal of the Club.	That is, do we amend an existing company clause, or insert new clause under section F of mortgage document, if no, please advise correct wording. Copy attached."

In reply, the branch received the following memorandum:

"We refer to your memo, 16/2/84.	The seal must be affixed in accordance with the rules of the Club.	That is, in accordance with a resolution of the management committee or members, or as may be.	The pre-printed execution clause could be used, amended as necessary, but it matters little whether this clause is used, or whether it is retyped completely."

Now I think it is fair to say that the emphasis in that memorandum is on ascertaining a resolution of the management committee or members.	But there is a specific reference to the rules of the Club, and there is the phrase "Or as may be".	Although that memorandum was in 1984, Mr Harris submits that thereafter, the Bank had not only constructive notice, but also actual notice as to the manner in which the common seal was to be affixed, and it can be supposed, that on the probabilities, and for that purpose, it had then acquired the copy of the constitution, which is presently in its possession.

Turning back then to Northside, I note that Mason CJ cites the remarks of Lord Simonds in Morris v Kanssen, which I have already set out, but which bear repetition.

"It is a rule designed for the protection of those who are entitled to assume, just because
they cannot know, that the person with whom they deal has the authority which he claims. This is clearly shown by the fact that the rule cannot be invoked if the condition is no longer satisfied, that is, if he who would invoke it is put upon his inquiry.	He cannot presume in his own favour that things are rightly done if inquiry that he ought to make would tell him that they were wrongly done."	(Emphasis added).


It appears to me therefore, that while His Honour, the Chief Justice, was primarily directing his mind to the particular circumstances of the case before him, and thereby emphasising that in that particular case it was the fact that the transaction did not appear related to Northside's business which should have put Barclay on inquiry, he was not suggesting that this was the only way in which a deed invalidly executed could be held to be outside the indoor management rule.	His Honour, at page 395 comments that:

"	the traditional notion expressed by Lord Simonds in Morris v Kanssen (at 475), that the third party may be put upon inquiry by the nature of the transaction or the circumstances still stands."

I have added emphasis to the words "or the circumstances".	See also Equity Nominees v Tucker (1967) 116 CLR 518 at 523.

So also Brennan J at 407 says:


"A party dealing with a company cannot assume that its officers or agents have a particular
authority if the circumstances are such as to put that party on inquiry as to whether the authority exists and no inquiry is made, or the company fails to satisfy the inquiry."

His Honour then cites another passage in the judgment of Lord Simonds in Morris v Kanssen (supra) at 475, and that passage appears at page 407-8 of His Honour's judgment, and His Honour is citing Lord Simonds:

"But the maxim has its proper limits	It is
a rule designed for the protection of those who are entitled to assume, just because they cannot know, that the person with whom they deal has the authority which he claims.	This is clearly shown by the fact that the rule cannot be invoked if the condition is no longer satisfied, that is, if he who would invoke it is put upon his inquiry.	He cannot presume in his own favour that things are rightly done if inquiry that he ought to make would tell him that they were wrongly done."

His Honour Brennan J. continues quoting from Rolled Steel Products (Holdings) Ltd v British Steel Corp [1986] Ch 246 at 284:

11	even if persons contracting with a company do not have actual knowledge that an irregularity has occurred, they will be precluded from relying on the rule if the circumstances were such as to put them on inquiry which they failed duly to make." (Emphasis added).

Dawson J. at 424 refers to the County of Gloucester Bank v Rudry Merthyr Steam and House Coal Colliery Company [1895] 1 Ch 629 in this way:


"In County of Gloucester Bank v Rudry Merthyr Steam and House Coal Colliery Company [1895] 1 Ch 629, the company's seal was affixed to a
mortgage by the secretary of the company.	The secretary was authorised to affix the seal to the mortgage at a meeting of the board of directors at which only two directors were present.	The directors had made a regulation that a quorum of three directors should be necessary for the validity of their acts.	the company was held to be bound by the mortgage. Clearly the secretary was held out as having the authority to affix the seal to the mortgage, the quorum at a director's meeting, being a matter of internal management only.		As Lord Halsbury said at 632: ' ... I am of the opinion that nothing has been urged before us which would induce us to hold that the authority of the company was not given to the making of this mortgage; at least in this sense, that an outside person, who had no other means of knowledge, was entitled to regard the company as having performed its functions in the making of this mortgage by whatever means it could lawfully do so."

The emphasis I would place on that passage is, of course, the phrase "who had no other means of knowledge".	Finally, Gaudron J. says at 430-1:

"One aspect of the rule - and one upon which Northside relies - is not in issue, .namely, that it does not apply to validate a transaction if a person dealing with a company has notice of facts.·which ought to put him or her to further enquiry.... Whe her or not a person will be allowed to depart from such an assumption depends upon the part played in the adoption of it by the other.	(See Grundt at 675.	If the latter has knowledge of facts or ought to have knowledge of facts putting him or her to further inquiry, that is a matter which tells against the former having played such a part in the adoption of the assumption that he or she should be held to it."

It follows, from the passages to which I have referred, that in my view the head note to the Northside case may be a little misleading if it is read as suggesting that it is only the nature of the transaction that should put
a person on inquiry.




I agree, therefore, with Mr Harris that there is a serious question to be tried as to whether the mortgage was validly executed.	Although I have quoted at some length from Northside, because both counsel have done so, I think there is considerable weight in the simple observation of Mr Harris that, in any event, the constitution is a public document to which the indoor management rule does not apply.		And I consider that that simple statement in itself may be the answer to the questions argued here.

I would not, however, agree with Mr Harris on his second point as to the doubts raised on the powers of the executive to enter into a mortgage.		In accordance with what has gone before, that was not, in my view, something which the Bank could have ascertained by perusing the constitution of the Club.	The probabilities are that the Bank did obtain the 1973 document from the Club, and was entitled to infer that what appeared there had been regularly done.

I do not agree with the submission of Mr Waters that the wording of Clause 10 of the constitution is such that the affixing of the seal is not an essential condition of the right of the Club to charge its
property.	It is sufficient to observe that since the seal was fixed, it had to be done in the prescribed manner and it was not done.

I do not decide the interesting argument as to how far Mason ACJ, as he then was, might be said to have varied, if indeed he did, the "American cyanamide test" in Castlemaine Tooheys Ltd v State of South Australia (1986) 67 ALR 553 at 557.

Ultimately, His Honour said that the serious question to be tried was, in his opinion, "the correct test to be applied at least in the majority of cases".	I am content to abide by the view that this is one of the cases which constitutes the majority, and that the test is whether there is a serious question to be tried and that there is a serious question to be tried on the validity of the mortgage.

In considering whether there is a serious question to be tried, I have given consideration as to whether I should take into account the question whether what seems to me to be a very strong case of estoppel against the Club, should operate in favour of the Bank in deciding whether the interlocutory injunction should be granted.	If and when that is formally raised, it may well be that the Club will be found liable in any event for the monies claimed by the Bank.
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But I must reluctantly agree with Mr Harris that the present issue is purely and simply whether the mortgage is invalid or unenforceable.	On that aspect there is a serious question to be tried.	My reluctance stems from this: that from a realistic point of view, there will be no more than a delay towards what seems to me at the moment to be an inevitable result.	But that is to do what I cannot really allow myself to do, and prejudge something which later events may put into a different light.

Subject to the balance of convenience, the Club on the present state of the proceedings is entitled to the relief it seeks.	On that question of balance of convenience, I think Mr Harris now agrees that it is overstating the case to say that if the injunction were not granted, the Club would be destroyed.	As Mr Waters points out, the Club will remain but will need to seek new premises.

Nevertheless, I have evidence that the Club is now trading again and with a liquor licence, and I can reasonably assume that considerable disruption will be caused if the injunction were not granted.	On the other hand, the Bank, which may now be regretting its earlier generosity, will be kept out of money to which it may ultimately be properly entitled.	The obvious solution is to see that appropriate undertakings are given, which
21

guarantee that appropriate periodical payments are made until the case is heard.

I have already expressed my dissatisfaction with the undertakings as they presently stand, and I express the view that unless the undertakings are more binding and certain than they presently are, I would consider that the balance of convenience moves back in favour of the Bank.	The Bank will, of course, have liberty to apply if such undertakings as I deem appropriate are not kept.	Subject therefore to the question of the appropriateness of the undertakings, I will continue the present injunction as an interlocutory injunction.

