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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT ALICE SPRINGS

No. 11 of 1991

IN THE MATTER of an appeal under the Workers Compensation Act


BETWEEN: T.T.S. PTY LTD
Appellant

AND:

ALFRED JOHN GRIFFITHS

Respondent


CORAM:	ASCHE CJ


REASONS FOR JUDGMENT

(Delivered 20 December 1991)



This is an appeal from the decision of the Court of Summary Jurisdiction at Alice Springs on 22 March 1991 whereby the appellant ("the company") was convicted of an offence under s.29(2)(a) of the Work Health Act namely that it "did fail to provide and maintain systems of work that were so far as practicable, safe and without risk to health". The Act has since been amended but I deal with it, as did the
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learned Stipendiary Magistrate, as it existed on 26 June 1990. On that day an accident occurred to one Stephen James Wilkins, an employee of the company.


The company is engaged, among other things, in the fitting of tyres to vehicles. Its place of business is at Alice Springs.


On 26 June 1990 two employees of the company, namely Wilkins and a man named Raymond, were ordered by an officer of the company to attend to a crane which was on a road about 20 kilometres from Alice Springs. As appears from photographs which were exhibited, the crane was a large heavy vehicle with large tyres.
The purpose of the journey was to remove and refit two front tyres and a back tyre to the crane. Wilkins and Raymond successfully accomplished that task with respect to the two front tyres. The outer rim of the nearside rear tyre was then removed from the wheel mechanism. It became necessary to remove the inner rim. The method employed was to chock the front tyres and jack up the vehicle. The Magistrate's findings of fact clearly imply (though he does not say so specifically) that only one jack was used, being placed near the near side rear wheel. I will examine the basis of this finding later. This jack was mounted on a rectangular steel metal base. When the rear wheel was sufficiently jacked up, Wilkins climbed underneath the vehicle and attempted to dislodge the inner rim. He first tried to do this with a piece of machinery called a
"Porta-Power". This was not



successful so he used what is called a "bead breaker", or slide hammer. This implement
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is shown in one of the photos exhibited. In layman's terms it could be described simply as a rod within a steel pipe which can be pushed backwards and forwards within the pipe. Wilkins' objective was to use this implement to strike the inside rim to dislodge it. This entailed his lying down under the crane and striking the rim at an angle of ninety degrees. From the photos, and indeed from the evidence, it is obvious that some force would be necessary to achieve the purpose. As Wilkins was striking the inside rim with the implement the vehicle moved and came off the jack. The result was that Wilkins was pinned to the ground by weight of the vehicle and he sustained injuries.


Further evidence before the learned Stipendiary Magistrate was to this

effect:



	Wilkins had about 8-9 years experience as a tyre fitter with three separate employers including this company. His evidence was that none of these employers had given him any instructions in safe methods of fitting tyres.



	The method employed by Wilkins was used quite frequently by people in the trade.



	A safer method was known. That was to ensure that, after the wheel was jacked up, the vehicle was firmly chocked by placing other material under it. The material frequently used was
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"dunnage" which is simply blocks of wood. It is understandable even to a layman that a heavy vehicle raised only by a jack may be unstable and the way to give more stability would be to create a firm resting place for the vehicle at the required height. The witness West, who seems to have had considerable experience in the trade, said this was "just mainly commonsense". He admitted that he had himself worked under a vehicle which was only supported by a jack; but his answers are both frank and illuminating.


Question:	Would you work under a vehicle in those circumstances? Answer:	I have done, yes.
Question:	And what do you say about that as proper practice?

Answer:	Well it's not a good practice, but sometimes you just don't have the material to do anything else with.

Question:	Let's assume you do?

Answer:	Well if the material's there you'd use it. If you don't use it, well it's more or less your own silly fault.


	In this case dunnage was available in the vehicle used by Wilkins and Raymond to get to where the crane was, but no attempt was made to use it.



The complaint alleging that the defendant had failed to provide and maintain a system of work which was not so far as practicable safe and without risk to


health gave the following particulars:-



"1.	The defendant was the employer of Stephen James Wilkins who was injured when a 10 tonne crane on which he was working apparently slipped off a jack and trapped him underneath.

	The jack was a sufficient means of raising the vehicle and not a suitable working platform as such.


	The defendant failed to support adequately the vehicle by other means and failed to take care with "on site" conditions such as the nature of the ground. The jack apparently sank into the ground, causing the crane to slide off the jack and trap the said Stephen James Wilkins underneath."



Those particulars in my view sufficiently identify the offence alleged against the company. The charge is not duplicitous, c.f. Chugg v Pacific Dunlop Ltd
[1988] V.R. 411 where the particulars relied upon related to different subsections of the Victorian Act, and the information was held duplicitous.


The learned Stipendiary Magistrate found that the manner in which the jack was set to lift the crane was dangerous. He rejected the suggestion that placing the jack on the steel base was a suitable method. He found that no use was made of nearby sleepers or other wooden planks that were available to support the weight of the crane and have the jack lower the crane back on to proper stable support. He also found that the chock used on the rear wheel did not appear to be a very effective method of chocking the wheel considering the weight of the vehicle. He considered that the operation was one to which the company should have given some thought and issued some directions to its employees, and that there was no evidence that any such
directions or instructions had been given. He found that during the operation the brake had been left off and the vehicle taken out of gear which he found was an unsafe method, the safe method being to keep brake and gear on, releasing them only for short intervals when it was necessary to turn the wheel.


His Worship's final remarks were these:-



" I find that in all the circumstances this was a method of work that was unsafe. I would find it almost so unsafe that it would be apparent - or ought to have been apparent - to anyone operating in that field.

It is, to my mind, a great pity that no elementary workshop practice training had been given apparently to the people employed by this company, and that it was that ignorance that had been imparted from the company to its managers that had been unfortunately passed on to Mr Raymond and the unfortunate Mr Wilkins, that led to this situation. But I find that on 26 June 1990 the defendant company had failed to provide and maintain systems of work, that as far as practicable were safe and without risk to health.

They'd merely provided a system of work, but on the evidence it would appear they'd given no consideration to the safety of the worker. So I find the matter proved."



This may be the appropriate place to dispose of one matter mentioned by counsel for the appellant. As can be seen by the passage quoted above, and as appears in some other parts of the judgment, his Worship was critical of the company's failure to provide for its workers adequate training in safe practices. Counsel for the appellant rightly points out that the charge was laid under s.29(2)(a) - failure to maintain a safe system of work - rather than s.29(2)(d) which is directed to failure to provide instruction
and training towards safe practices. However, his Worship made the appropriate findings under s.29(2)(a) and his comments on other areas do not detract from that. He was entitled to make some general comments if he wished and the question of adequate instruction to workers on matters relating to their safety was not irrelevant to the picture as he saw it. It does not appear to me that his Worship's views on this aspect improperly influenced his specific findings that the method of work employed was unsafe.


His Worship convicted the company and imposed a fine of $1500-00.



The complainant the Work Health Authority sought costs. After hearing submissions His Worship said:
" Well, of course, this was at the outset a - claimed to be an original prosecution under fresh legislation, and I think in those circumstances I am entitled to exercise my discretion in favour of the defendant and I'd make an (sic) order for costs."


It is agreed by both counsel that the word "an" is a misprint for "no" and the context makes that plain.


The company has appealed from both the conviction and the sentence.

The Work Health Authority has appealed from his Worship's refusal to grant costs to it.



I deal first with the company's Notice of Appeal.



Ground 1 - That the learned Stipendiary Magistrate erred in law and/or
fact by admitting the evidence of Mr Griffiths of his conversation with Mr Raymond wherein Mr Raymond allegedly told Mr Griffiths that he was the appellant's/defendant's foreman as evidence of the fact he was the appellant's/defendant's foreman.


Mr Griffiths is a Work Health Officer duly appointed by the Authority. As such he had authority pursuant to s.36 and the powers delegated to him to enforce in accordance with the Act compliance with occupational health and safety standards required to be observed under the Act. It was not disputed that such authority extended to investigation and prosecution of breaches of the requisite safety standards.


Mr Griffiths gave evidence that when he (Griffiths) arrived at the scene of the accident Mr Raymond told him that he (Raymond) was an employee of the company and held the position of foreman tyre fitter for the company. I really cannot see why such a statement cannot be accepted as prima facie evidence (though no more than that at that stage) that Mr Raymond was an employee of the company and held the position of foreman tyre fitter. Mr Griffiths was an authorised delegate of the Authority. He arrived at a scene where some person, organisation or entity had obviously been engaged in a process of removing a tyre from a large vehicle and an accident had occurred. Mr Wilkins was still being attended to when Mr Griffiths arrived.
Mr Griffiths made enquiries which elicited the statements from Raymond, a person on the scene when Griffiths arrived and apparently engaging himself in some activity connected with the crane and at the rear of it. See Exhibit C, photograph 4. Of course that by itself is not conclusive. For instance there is another man shown in the
photograph who is also assisting in some examination or activity connected with the crane. He turns out to be the owner of the crane. But if one of these men tells a person apparently in authority and who is making inquiries about the accident that he is an employee and foreman tyre fitter of the company engaged in doing certain work on the crane when the accident happened, that in my view is prima facie evidence (though no more) that his capacity with the company is what he says it is. In Edwards v Brookes
(Milk) Ltd [1963] 3 All ER 62 an inspector of weights and measures interviewed a person at the defendant company's premises who said he was the depot manager. Lord Parker CJ said at 64:


"...	I am prepared to assume, and, indeed, I think that the inference is that, when an inspector goes to the depot of a company such as the respondents, he does not speak to the office boy, and he does not accept a statement from the office boy that he is the depot manager. In the ordinary way, the inspector would go to the depot and say, "I want to speak to someone in authority", and he then speaks to someone whom he has no reason to believe is not a person in authority, and that person tells him that he is the depot manager. In my judgment, prima facie, he is the depot manager, and, as such, the agent of the company. Counsel for the respondents object that that evidence is inadmissible under the hearsay rule. In my judgment it is what the man who calls himself Norman Jones said. It is not evidence by itself of the truth of that matter, but when one gets, as here, the full circumstances of going to the depot, trying to speak to someone in authority, finding someone who appears to be in authority, and then being told by him that he is the depot manager, that must, in my judgment, be evidence on which the justices can, if they so wish, infer that the man Norman Jones was an agent of the respondents."


Havers J. and Edmund Davies J. agreed with these observations.



That case was followed by Adam J. in Harris v Macquarie Distributors

Pty Ltd [1967] VR 257.


In the present case, the inquiry was not made in the company's office.

But it was made at a place where work of tyrefitting was being carried out in circumstances where one might reasonably assume that this type of activity often involved work outside a place of business. The point of Edwards v Brookes (supra), as I follow it, is that a person who said he was in employment of another might be assumed, in the absence of evidence to the contrary, to be such if he said so at a place where the alleged employer was plainly carrying on some activity connected with its business.
The complaint is that the learned Stipendiary Magistrate should not have admitted the statement by Raymond that he was the foreman of the defendant. But I think the principle may extend at least this far, that a person in authority, charged with a duty to investigate the circumstances of an accident, coming upon the accident very soon after its occurrence and making enquiries and being informed by a certain person that he was the foreman of a particular company, is entitled to adduce that evidence as evidence of what, to paraphrase Lord Parker, the man who called himself Raymond said. I repeat that of course it is only prima facie evidence. In Chappell v Ross & Sons Pty Ltd [1969] VR 376 Winneke CJ and Smith J said at p.387:


"But apart from the assertions made by the person interviewed, there was no evidence that he was a director or officer or employee of the defendant company. Those assertions in themselves were plainly not evidence admissible in law against the defendant of the facts asserted." (Emphasis added).


Their Honours go on to distinguish the case before them from several others (to which they refer) on the basis that in those other cases "there was evidence
dehors the statement of the person interrogated, identifying such person with the defendant ..." They were thus plainly agreeing that such evidence could be led but would need to be connected with other evidence before it became strictly admissible against the defendant. They were not suggesting that the Court should refuse to see what might turn out to be a relevant part of the picture, if other parts, later elicited, showed the whole.


I note also that the learned editors of Cross on Evidence - Fourth Australian Edition, at paragraphs 31130 and 33540, appear to be in some doubt as to whether Edwards v Brookes (Milk) Ltd (supra) sits easily with the speeches of their Lordships in the majority in Myers v DPP [1965] AC 1001. Lord Reid, for instance, while deploring some of the technicalities of the hearsay rule, felt that it was for the legislature, not for the courts, to bring about necessary amendments. Their Lordships' remarks led to the passing of the Criminal Evidence Act 1965 (Eng) which allowed certain statutory exceptions to the hearsay rule but did not deal with this particular question. Nevertheless nothing in Myers (supra) purports to overrule Edward v Brookes
(Milk) Ltd (supra) and the learned editors of Cross on Evidence conclude (perhaps a little grudgingly) with these observations:


"One could well feel uneasy with the acceptance of admissions from persons said to have apparent authority especially in criminal proceedings. It is, of course, true that only prima facie evidence of authority is necessary at the point when the issue arises, namely admissibility; it is open to the tribunal of fact ultimately not to act on such admissions as not providing the requisite proof beyond reasonable doubt." Paragraph 33540.




I would hold that in the context of the present case it was open to the Magistrate following the principle of Edwards v Brookes (supra) to accept the statement made by Raymond to Griffiths as prima facie evidence that Raymond was the foreman tyre-fitter of the company. (I make it clear, however, that this can only be as a result of Griffiths' evidence of his conversation with Raymond. Mr Reeves is quite correct in pointing out that, in the written statement which Raymond gave to Griffiths, Raymond does not describe himself as a foreman. The word "foreman" has been added to that statement by someone else.) The certificate of registration of the company was duly tendered. At the end of the evidence for the prosecution, the company led no evidence to deny that Raymond was in their employment or was acting outside the scope of his employment. It was, in my view, open to the learned Stipendiary Magistrate to find on the whole of the evidence before him that Raymond was the foreman tyre-fitter of the company. It was equally open to him not to so find.  Ultimately it would be a question of what weight he attached to that evidence if no other appeared. In those circumstances, whatever decision the Magistrate came to could not be disturbed on appeal. But he would be entitled to take into account the fact that the company had called no evidence. See Australian Safeway Stores Pty Ltd v Gorman [1973] VR 570 and the cases cited at 580.


In this case, however, the matter is academic because substantial and clearly admissible evidence on this point appeared from another witness, and his Worship makes it plain that he takes that into account in his finding that "Raymond was
a foreman or person in authority in the workplace". That further evidence came from Wilkins himself. He was called by the prosecution and gave evidence that his "boss" at the company was a Mr Usher but Raymond was in charge of "all the service work", which Wilkins identified as "giving out and doing truck tyres and that, all the big stuff ... like cranes and things like that". It is plain on Wilkins' evidence that Raymond was one of the company employees who had authority over Wilkins. Wilkins said that on that day Raymond told him "I'm going out to do a job" and asked him to come with him.
The substance of his evidence gives ample foundation for the conclusion that the learned Stipendiary Magistrate drew (and in my view was quite entitled to draw) that on that day and at the time of the accident, Wilkins was acting under the instructions of Raymond. It is true that Wilkins does not specifically say Raymond was the foreman.
He seems to be in some doubt of his official designation. He says "I think he was the foreman or something. I don't really know what he was, but he was - I thought he was the assistant manager." That evidence, if not contradicted, would be sufficient to accept Raymond as a person having authority from the company to do the work and supervise Wilkins. Whether or not Raymond's authority is precisely identified as that of a foreman becomes irrelevant.


This ground of appeal, which concentrates on whether the evidence of Griffiths' conversation with Raymond was admissible on this point, does not advance the appeal because the evidence can be found elsewhere. However, for completeness, I am of the view that the evidence of that conversation was admissible as prima facie evidence and, certainly after Wilkins' evidence, was admissible as connecting Wilkins'
evidence with the evidence of Griffiths, i.e. there was evidence dehors the statement of the person interrogated.


Ground 2 of the Notice of Appeal is:-


2.	That the learned Stipendiary Magistrate erred in law and in fact by admitting the evidence of Mr Griffiths of his conversation with Mr Raymond wherein Mr Raymond told him of the events leading up to and during the accident as evidence of those facts.



As to this, it seems that once there was direct evidence from Wilkins (as there was) that at the time of the accident he was employed by the company and that he was under the general supervision of Raymond it was open to Griffiths to question Raymond as to the circumstances of the accident because any intention that Raymond had could be categorised as the intention of the company. (See s.180(2) ). Such a conversation was therefore relevant to that part of the prosecution which required proof of intent. Even if I were wrong in this and Raymond's evidence was inadmissible, it would seem to make no difference to the findings of the Magistrate as to how the accident happened because he had the direct evidence of Wilkins and nothing Raymond said contradicted this and no evidence to the contrary was led by the company.


Ground 3 is that the learned Stipendiary Magistrate erred in law and in fact, "by admitting as an exhibit the statement of Mr Raymond on the ground that he was the foreman and/or in charge of the operation and therefore capable of speaking on behalf of the defendant company".


As to (3) the same observations apply. If Raymond's oral evidence to Griffiths that he was the foreman tyre fitter of the company was admissible (as I rule it was), then further written evidence by him as to how the accident came about was also admissible when supplied by Raymond to Griffiths. What is not admissible is the word "foreman" written in by some other person on the statement. But Raymond had already made oral statements to Griffiths to the effect that he (Raymond) was in fact in charge. In any event, the evidence of Wilkins remained uncontradicted and, although it remained open to His Worship to reject it on the ground of inherent improbability or plain perjury, nothing of that nature seems to have appeared and His Worship had a firm evidentiary base for his findings which certainly, in the circumstances, could not be disturbed on an appeal such as this.


Ground 4 of the Notice of Appeal alleges that the learned Stipendiary Magistrate was in error "by admitting evidence of Messrs Griffiths and Ratcliffe as expert evidence on the work and safety practices of tyre fitters in the Northern Territory".


Both these witnesses were officers of the Authority. Mr Griffiths gave his qualifications as a first class marine engineer gained through a four year apprenticeship, thirteen years at sea ascending through the ranks, the last seven years being that of Chief Engineer. He then spent eighteen months as a works engineer at a large meat works and had been six years with the Authority and its predecessor when it
was called the Industrial Safety Division of the Department of Mines & Energy. As part of his responsibilities he was in the machinery division and inspected some heavy vehicles but particularly cranes.


(I note that in one part of the transcript he is reported as inspecting "trains" but I take that as a misprint for "cranes" since the opportunity to inspect the former in the Territory would be somewhat limited; the Commonwealth Government having apparently taken the view that it should not be stampeded into honouring express contractual obligations undertaken a mere eighty or so years ago to construct a railway line from Darwin to the South Australian border.)


When Mr Griffiths was asked his opinion of what was wrong with the system employed to remove the tyres from the crane, counsel for the company objected that he was not properly qualified to do so. His Worship ruled that Mr Griffiths had established his expertise in the area and accepted him as a "safety expert".


I am not sure that on the evidence before the learned Stipendiary Magistrate I would myself have been prepared to accept Mr Griffiths as an expert on the safety requirements appropriate to the changing of tyres on cranes. That is not to say that Mr Griffiths might not have ultimately proved so qualified had the questioning gone further; but it seemed to stop a little short. For instance it is not made as clear as it should be that the study of safety requirements for changing of crane tyres was either by itself or, more broadly part of a general study of safety requirements in work practices to
constitute an "organised branch of knowledge" - See Clark v Ryan (1960) 103 CLR 486 particularly at 501-2 per Menzies J. There is however a great deal of public awareness of the subject and a fair amount of legislation of which this Act is a conspicuous example. The Preamble describes it, inter alia, as an Act "to promote occupational health and safety in the Territory". In those circumstances I doubt if a court would require much persuasion that there has grown up over many years an organised branch of knowledge studied both in theory and in practice by people who can be said thereby to have attained special skills in determining whether various work practices are safe or unsafe. An engineering background, particularly in the civil, mechanical or industrial fields of engineering, would seem plainly enough to be a good foundation from which to develop these skills. So Mr Griffiths may well seem to possess the necessary qualifications in background and experience although I would have preferred to hear a little more of his experience in the field. Furthermore, although the Magistrate rightly rejected the evidence of the Australian Standard for Vehicle Jacks put out by the Australian Standards Association on the basis on which it was tendered, it could have been tendered in another way as part of the exercise of establishing that there was in fact an organised body of knowledge in these matters.


I consider therefore that although the evidence would seem to me a little unsatisfactory it was not so much without foundation as to require it to be rejected on appeal and that I should defer to decision of the Magistrate. In Clark v Ryan (supra) the High Court held that the evidence tendered as expert evidence should be rejected because the person put forward had no expert qualifications. However, Menzies J, at
502, observed:






"This is not a case where a witness has some qualifications and it is in question whether they are sufficient to give his opinions the authority of an expert. If such were the case, any appellate court would give great weight to the decision of the trial judge admitting his opinion evidence and would but rarely form an independent opinion of its own upon the sufficiency of those qualifications. This, however, is a case where a review of his evidence reveals that Mr Foster Joy had no expert qualifications in the branch of knowledge upon which he was allowed to speak as an authority."



Although in that case Mr Foster Joy was also an engineer, the High Court considered that he was not qualified to express opinions on the particular subject in issue which dealt with the movements and tendencies of a semi-trailer in a collision. I would consider that Mr Griffiths is in a stronger position by reason of his experience and qualifications to give evidence as to the broad standards of safety to be observed in removal of tyres from cranes and that he therefore comes within the principles enunciated by Menzies J. to the effect that the decision of the original tribunal on a matter such as this should not lightly be disturbed.


There are however two further reasons why this ground of appeal should not be upheld. The first concerns the evidence of Mr Ratcliffe; and this ground of appeal objects to the reception of his evidence as well as that of Mr Griffiths. Mr Ratcliffe was put forward as an expert in a somewhat different fashion from Mr Griffiths. Mr Griffiths rather falls into the category discussed by the High Court in
Clark v Ryan (supra) where a person has qualified, preferably both in theory and practice, in an organised field of study. But the courts have in appropriate cases been also prepared to accept evidence from persons not necessarily skilled in theory but possessing such significant practical experience that their opinions will be of value to the court. Barwick CJ in Weal v Bottom (1966) 40 ALJR 436 at 438-9 says:



"Reliance was placed in this connexion by the respondent on the decision in Clark v Ryan (1960) 103 C.L.R.486; but the decision in that case must be read in relation to the particular evidence which the court then had in hand, where the witness had neither scientific training nor practical experience of the matter of which he sought to speak. Also it is clear from various passages in the judgments that the court was not excluding evidence as to the likely behaviour of a specialized vehicle by a person who had had long experience of driving it or of observing it being driven: supra, pp.490, 491. Passages which are quoted in the judgment of the court in that case are appropriate to the case of what I might call the inexperienced witness whose ability to offer an admissible opinion depends entirely on a course of study. They cannot be read as excluding the admission of evidence as to its capability grounded on adequate practical experience in the use or on adequate observation of the vehicle or apparatus whose nature or behaviour is in question. It would be very surprising if a course of study by reading and instruction warranted the admission of a statement as to the behaviour of a vehicle derived from its nature whereas a long course of actual experience in the use of the vehicle or of observation of its actual behaviour in relevant circumstances did not qualify a person to speak as to such behaviour."


In that case the High Court held that the evidence of witnesses with long experience in the driving and observing in articulated vehicles of the tendency of an articulated vehicle to spring out or drift when rounding a curve was rightly admitted.


Barwick CJ observes (at 438) that such evidence may not, strictly
speaking, be expert evidence but that the term is used compendiously to include it within that category. Wigmore Vol II paragraph 556 mentions two classes of evidence, one based on occupational experience and one based on systematic training but emphasises that "each shades into the other imperceptibly". So far as the admission of such evidence is concerned, each is equally admissible provided the knowledge is attained by "some special and peculiar experience, more than is the common possession". See also Gillies - Law of Evidence in Australia - 2nd Edition - 1991 - p. 378.


The witness Ratcliffe falls within the class of expertise attained by occupational experience. His original qualification was that of toolmaker and he gives evidence of many years involvement in the maintenance of various types of earth-moving machinery and of practical experience in removing wheels or tyres and working under vehicles. He is now employed as a work health officer. His opinion was that the procedure employed in this case was not safe. His opinion was received by the learned Stipendiary Magistrate and, in my view, rightly received. Furthermore, although some objections were taken to other parts of his evidence, no objection was taken that his opinion as an expert should not be received.


However, it also seems to me that this case really did not require evidence of experts at all. Mr Riley QC, who appears for the Authority, makes the point, which I accept, that the offence charged is not the causing of the accident but the failure to provide a safe system of work. Obviously, even if there had been no accident the
offence could have been committed. The evidence is such that a Magistrate or Judge is surely in as good a position as an expert to rule that the circumstances constituted an unsafe system. One does not really have to be told by any other person that to work under a crane striking blows at the tyre while the crane was supported by only one jack is necessarily unsafe. Even if His Worship had rejected the opinions of Griffiths and Ratcliffe, he could not, in my view, have come to any different conclusion. As
his Worship says:


"I find that in all the circumstances this was a method of work that was unsafe. I would find it almost as unsafe that it would be apparent - or ought to have been apparent - to anyone operating in that field."


This ground of appeal must fail.



Ground 5 is not now relied on.



Ground 6 submits that the learned Stipendiary Magistrate erred "by attributing Mr Raymond's conduct to the appellant/defendant in making his findings that the defendant had committed the offence."


Mr Reeves refers to the cases of Morgan v Babcock and Wilcox Limited

(1929) 43 C.L.R. 163 and Grain Sorghum Board v Supastok Pty Ltd Ex Parte Grain

Sorghum Marketing Board [1964] Qd.R. 98 and to a number of observations from other authorities referred to in the latter case. His submission on the basis of those cases is that, while a corporation can be convicted of an offence, the act of the corporation must
be shown to be the act of some person of authority in the corporation acting within the course of his authority and with the necessary mens rea. See Babcock v Morgan (supra) at pp. 173-4. In the Grain Sorghum case (supra), their Honours Jeffries and Gibbs JJ referred to the remarks of Viscount Haldane in Lennards Carrying Company Ltd v
Asiatic Petroleum Company Limited [1915] A.C. 705 at 713:


"My Lords, a corporation is an abstraction. It has no mind of its own any more than it has a body of its own; its active and directing will must consequently be sought in the person of somebody who for some purposes may be called an agent, but who is really the directing mind and will of the corporation, the very ego and personality of the corporation."


Mr Reeves submits that it is quite obvious that Mr Raymond could not be considered "the ego and personality" of this company. I agree. But what is charged here is that the company failed to provide and maintain a system of work that was so far as practicable safe and without risk to health.  It seems therefore that the first question to be asked is whether there appeared to be an unsafe situation. This was a finding of fact without which the prosecution could go no further. On that question of fact the Magistrate found that there was a situation which was unsafe and was a risk to health. (I interpolate here that although "health" is not defined, I take it to mean the ordinary dictionary definition - see O.E.D. - of "soundness of body", rather than confining it to something like "freedom from illness or infection".  I note however that s.29 as amended by No. 11 of 1991 now uses the phrase "safe and without risk to the health or
safety" in what is now s.29(1)(a), but retains the conjunctive "health and safety" in what is now s.29(1)(b) and retains the conjunctive in various subsections to s.29(2) and s.29(3). I am not sure what significance will be given to these amendments but I am
satisfied that the phrase I presently have under consideration, i.e. "safe and without risk to the health" is a compendious phrase to cover all risks both of direct physical injury or subsequent illness, infection, disease or significant physical or mental handicap or disability caused or shown to be a likely cause of the conditions of the workplace. In other words, despite the amendment which may do no more than render assurance double sure, it seems to me that whether the conjunctive or the disjunctive is employed, the context clearly indicates what I have set out. It would seem otherwise to be quite ludicrous to submit, for instance, in this case that, even if the system may not have been safe, it had not been shown that it constituted a risk to health because, at most, it constituted a risk only to physical injury; and I note that nothing of this sort of argument appears in the grounds of appeal.)


Returning therefore to the finding of the Magistrate that the situation revealed a system which was not safe and which was a risk to health, there was ample evidence on which his Worship could have come to that finding, even if there was no proof that Wilkins had been injured. It was an objective fact which depended on evidence sufficiently given by Wilkins, and substantially confirmed by the observations of Griffiths and Ratcliffe when they arrived at the scene. It was not really necessary to have the evidence of Raymond on this issue, although it also confirmed it.


The next question was whether at the time of the accident (or, for that matter, at the time the tyre was being changed, since the accident was not a necessary incident to the charge) the operation was being carried out by servants or agents of the
company acting in the course of their employment. Again the evidence of Wilkins would have been sufficient, particularly as it was not contradicted, but the statements by Raymond were additional confirmation. Raymond's conduct however had this relevance, that he was the senior person in charge of the operation, though there was also the evidence of Wilkins which in itself established that a safe system of work was not maintained, and that nothing was done by his immediate superior to direct him into a safer system.


The Magistrate observed:


"So it was within Raymond's initiative, acting on behalf of the company, to take to the scene all the equipment and implementation and bits and pieces that would render work at that secondary workplace a safe and prudent operation. He also had the power, clearly on the evidence, to direct Wilkins as to what to do, as to how to do it and what acts not to do. And I have no difficulty in finding that he was a servant or agent of the company, acting in a position of authority throughout the operation of this particular operation."


In my view it was clearly open to his Worship to make those findings and observations. It was not necessary to show that Raymond was the alter ego or guiding spirit of the company. It was sufficient to show that Raymond and Wilkins were involved in an operation apparently authorised by the company which was carried out by them in a manner in which it could be established that the system employed was unsafe. In countenancing that system Raymond was acting not as the company's guiding spirit, but as an extension of the company's will to undertake this sort of work. Furthermore, there was evidence before the Magistrate of a safer way in which the operation could be performed. The onus was upon the prosecution to establish that a system of work had
not been provided that was "so far as practicable" safe and without risk to health. On that evidence, and particularly in the absence of anything raised to the contrary by the company, the prosecution discharged that onus. However it becomes now necessary to look at the question of intent and that is raised by the next ground of appeal.


Ground 7 of the Notice of Appeal maintains that the Magistrate erred "by finding that the appellant defendant wilfully or intentionally committed each of the elements of this offence".


It is conceded by Mr Riley that the offence created by s.29 is a simple offence. This is sufficiently shown by s.41(3)(a) and (b) which specifically constitute certain regulatory offences and the application of the doctrine expressio unius est exclusio alterius. The Act does not otherwise except offences within the meaning of s.3 of the Criminal Code. The significance of this is that by s.22 of the Code regulatory offences are excluded from the operation of Part II - Criminal Responsibility. Simple offences are not.


Mr Reeves then argues that ss.31 and 32 of the Code must apply. Mr Reeves cites the authority of Pregelj v Manison (1987) 51 NTR 1 which held that the Criminal Code was intended to codify the law pertaining to criminal responsibility to the extent that it intended to lay down minimum exculping criteria and accordingly the common law doctrines of criminal responsibility do not apply in the Northern Territory. That case was decided by the Court of Criminal Appeal and I am bound to follow it.
The argument therefore resolves itself into the question of what intent should be shown pursuant to s.31 of the Code for an offence under s.29 of the Work Health Act and whether the prosecution must negative mistake under s.32 of the Code.


S.180(2) of the Work Health Act provides that when in proceedings under the Act it is necessary to establish the intention of a body corporate, it is sufficient to show that a servant or agent of the body corporate had that intention. By s.3(1) the term "act" includes an omission. I consider it inevitable that, in the act or omission charged against the company in this case, the intent of Mr Raymond as the person in charge of the operation and clearly a "servant" of the company is the intent to be considered. Nothing has been shown to the contrary.


S.31 of the Code provides that a person is excused from criminal responsibility for an act, omission or event unless it was intended or foreseen by him as a possible consequence of his conduct.


Mr Reeves submits that the "intent" to be shown under this section is the intent to do the act knowing it to be unsafe or knowing it to be prohibited. Mr Riley submits that all that need be shown is the intent to do the prohibited act, or that the lack of safety must have been foreseen. The finding of the Magistrate was this:


"I find that in all the circumstances this was a method of work that was unsafe. I would find it almost so unsafe that it would be apparent - or ought to have been apparent - to anyone operating in the field."


His Worship had said earlier that it was "gross carelessness and deliberate gross carelessness on the part of a corporation, to just take people from the street untrained and set them to a task of that nature". He also said:


" Mens rea in a case such as this does not mean minutes of the corporation ought be resorted to, to find evidence in a motion of the organisation or the corporation that a negligent work practice ought be adopted. Intention can be implied, as in all actions, and intentions can be implied, as has clearly been claimed in this case that this is the practice that has been going on for years, and that there is no reason - and that it has not led to any problems in the past.

I do not believe that that is good enough, when a firm or corporation or any individual person moves out into the community and decides to engage in trade, commerce, manufacture or whatever. It is clear that it ought see and insist upon proper standards of safety being applied in that operation. On the evidence that I have before me in this case, it is very difficult to find that there was any effort seemingly at all given to training."



As I have earlier commented, some of these remarks seem to be directed more to s.29(2)(d), but it seems clear enough that his Worship found that the company intended to and did set up a system of work; and that system contravened the provisions of s.29. I am quite satisfied that his Worship also found that it was clearly foreseeable that the system was unsafe. It was certainly foreseeable to a lay person; a fortiori it was foreseeable by Mr Raymond acting on behalf and with the authority of the company.


Mr Riley submitted that it was not for the prosecution to prove that the company actively intended to set up an unsafe system of work. The prosecution need
only prove that the company intended to and did set up a system of work which was unsafe, and lack of safety a foreseeable consequence of the position established.


Mr Reeves relies on the case of Pregelj v Manison (supra). That was a case where the appellant had been convicted of offensive behaviour. The Court of Criminal Appeal quashed the conviction on the ground that s.31 of the Code applied and it was therefore necessary to prove not only that the behaviour complained of was offensive in the circumstances, but that the defendant either intended to be offensive or foresaw the possibility of offending someone. On the evidence he neither intended nor foresaw that his actions could offend any person. The point of the case was summed up by Nader J at p.16 that "the gravamen of offensive behaviour is the offending of another person, and the offending must be intended". In the present case the gravamen of the offence is the failure to provide a safe system of work. That does not, to my mind, connote that there must be an intention to set up an unsafe system or an intention to disobey the provisions of s.29(2)(a) of the Work Health Act. All that is required is the intent to do what was in fact done, that is to carry out the work in a particular way.  If the particular method intentionally employed is not safe "so far as practicable", then the defendant "fails" to "provide and maintain plant and systems of work that are, so far as is practicable, safe and without risk to health". That is not to say that s.31 of the Code has no application. It still excludes those cases where the act was not intended in the sense that what was done was not what the actor intended to do. Hence if an employer carefully instructs his employees in a particular and safe system of work, and one of the employees (without any laxity on the employer's part) disobeys those instructions and
creates an unsafe system, it would not seem to me that the employer could be successfully prosecuted; for the unsafe system of work has not been created by the intentional act of the employer. If it be argued that this example is flawed by the provisions of s.180(2) if the employer is a corporation, so that the intention of the insubordinate employee becomes the intent of the employer, the answer is that the expression used in s.180(2) is that "it is sufficient to show that a servant or agent of the body corporate had that intention". The word "sufficient" does not mean "conclusive". Re Duce and Boots Cash Chemists (Southern) Ltd's Contract (1937) Ch. 642 at 649-50 (per Bennett J). It would be open to the employer to rebut the prima facie presumption.


In this case, the "responsibility" created by s.29(1) of the Work Health

Act is "to provide and maintain so far as practicable, a working environment at a workplace that is safe and without risk to the health of his workers or any other person working at the workplace". The "criminal responsibility" is created by s.29(2)(a) if the employer "fails to provide and maintain plant and systems of work that are, so far as practicable, safe and without risk to health".


By s.31 of the Criminal Code, a person is excused from criminal responsibility for an act, omission or event unless it was intended or foreseen by him as a possible consequence of his conduct.


The word "it" refers to the particular "criminal responsibility" intended. In this case, the intended act, omission or event creating that criminal responsibility was
the intent (through Raymond or even through Wilkins himself) to remove the tyre in the way it was removed. That, on the evidence as found by the Magistrate, constituted a clear failure to provide a safe system, since an alternative and practicable system was readily available. By s.180(2), absent any evidence to the contrary, the intent of Raymond or Wilkins or both becomes the intent of the company.


I am fortified in the view I have taken by the remarks of Nader J in Pregelj v Manison (supra) where he recognised a distinction between what might be called the historically recognised types of criminal offences such as are contained in the Code or, at a lesser level, the Summary Offences Act, and those types of offences created to effect a broad public policy. His Honour instanced the "public nuisance" type of cases in which mens rea might be attenuated. His Honour said (at p.12):


"It seems to me that the proceedings on indictment in those cases to punish public nuisance were perfectly analogous to the kind of cases referred to by Brennan J in He Kaw Teh (CLR at 567) brought under statutes the purpose of which is not merely to deter persons from engaging in prohibited conduct but to compel them to take preventive measures to avoid the possibility that, without deliberate conduct on their part, the external elements of the offence might occur. Conduct amounting to offensive behaviour, whilst it may in one sense be described as nuisance, is vastly different both as to quality and seriousness from the nuisances that Wright J had in mind in Sherras v De Rutzen. The policy reasons for prosecutions for public nuisance being treated as they were have no application to prosecutions for offensive behaviour. The former were clearly intended to ensure that persons with the capacity in the course of their industrial or business undertakings to cause significant detriment to large numbers of the public should run their undertakings in peril of punishment if they failed to take proper precautions to prevent the detriment from occurring. Only the most artificial analogy could apply such reasoning to prosecutions for offensive behaviour and like offences."


Mr Reeves however submits that it was still the duty of the prosecution to negative mistake under s.32 of the Code. He may be right in principle but the short answer here is that mistake was never raised in any form in which his Worship needed to deal with it. The prosecution certainly has the onus of rebutting a possibility that the acts alleged occurred because of a mistake; but a situation where mistake could play a part must first be raised by the defendant. As Dixon J. says in Proudman v Dayman
(1941) 67 CLR 536 at 541:



" The burden of establishing honest and reasonable mistake is in the first place upon the defendant.	"


Mr Reeves submits that mistake was raised because of the evidence that the system employed by the company was in frequent use in the trade. That is not mistake but persistence in error. That does not make it permissible or excuse the company from its responsibility under the Act. The evidence of Mr West to which I have already alluded is clear on this point. He had himself used the method employed by Mr Wilkins but he was under no allusions. He always knew it was unsafe. I quote here a further passage from his evidence:


Q.	Well would you work under a vehicle of that sort with just the - just a jack?

A.	Yes, I have done.

Q.	You have done.

A.	I think everybody's done it.

Q.	But is that a safe practice in your view?

A.	Not particularly, no. Oh, its only your own life you're putting on risk.

Q.	How would you rate that risk?

A.	50/50.

Q.	That's the odds?

A.	I would say.

Q.	Are they good odds?

A.	Not really. Not when your life's under there it's not.


I would however suggest that offences such as these with a broad public policy base sit rather ill with the provisions of the Criminal Code and should rather be categorised as "strict liability" cases in the sense discussed in He Kaw Teh v R (1985) 157 CLR 523 and which, in Chiou Yaou Fa v Morris (1986) 46 NTR 1 at 19-20, I have endeavoured to distinguish from absolute liability cases on the one hand and cases where mens rea applies in full on the other hand.


Ground 8 of the Notice of Appeal complains that the Magistrate "erred in law and/or fact in finding that the place where the accident occurred was a `workplace' within the meaning of the Act".


Mr Reeves submits that the place where this work was carried out could not be considered a workplace. His definition would, I think, confine the expression to something more permanent or stable in the nature of premises. But this seems to oppose
the definition given in s.3 that a workplace means "a place whether or not in a building

or structure where workers work". (Emphasis added). The preamble to the Act states that it is an Act "to promote occupational health and safety in the Territory, to prevent industrial injuries or diseases" etc. By those recited purposes and by that definition of "workplace" the Act appears to me to be far more comprehensive. It would seem strange, in view of those comprehensive expressions, that the Act was intended to cover only those workers who worked in the specific business houses or factories of their employers but not those who carried on the work of their employers outside. One can think of many examples where a "workplace" may still be a "workplace", even if it existed as such for a very short space of time, or even where it would change continually even in the space of one day. The telephone linesman might go to one particular place where there was a fault in the line and spend perhaps no more than an hour repairing it; yet while he is there he would seem to me to be working at a workplace. The road construction worker might change position two or three times a day as the road progressed but wherever he was, if he was working on his employer's instructions, he would seem to be working at a workplace and it would seem well within the purview of the Act that the employer must "so far as is practicable" see that the working environment at that workplace is safe and without risk to the health of the worker.
Indeed I would go further and suggest that, if a truck driver is driving his truck in the course of his employment, that moving vehicle is a "workplace" for the purposes of the Act.


In George Ball & Sons Ltd v Sill (1954) 52 LGR 508 (quoted in Kelly v
Pierhead Ltd [1967] 1 All ER 657 at 660) Lord Goddard said:



" I cannot see why I am not to give the words `working place' the ordinary meaning of the English language, that is, a place where work is being done."


It is true that a narrower meaning was given in Gill v Donald

Humberstone & Co Ltd [1963] 3 All ER 180 but that depended on the context in which the expression was used in the English Building Regulations. See Kelly v Pierhead Ltd
supra at 661-662 (per Salmon LJ). In Gough v National Coal Board [1959] 2 All ER 164 at 174 Lord Denning said:


	`Working place' means, I think, every place where men are working or may be expected to work."



See also Venn v National Coal Board [1967] 1 All ER 149 at 155-156 (per Veale J).



I appreciate that these examples, taken from cases applying English legislation and regulations in a different context, should not be taken too far, but the dicta I have referred to at least shows the width of meaning of an expression such as "working place" or, as here, by analogy, "work place".


The Act itself in s.4 recognises that a workplace may not be fixed and definite. That section is concerned with the meaning of the phrase "out of or in the course of his employment" and comprehends a vast body of earlier case law out of which the presently accepted meaning of the phrase developed. No doubt to ensure the
protection of the worker when travelling from his place of residence to his workplace and to remove doubts as to just where that workplace may be, there is a definition of "workplace" in that section which provides that "where there is no fixed workplace", the expression includes "the whole area, scope or ambit of the worker's employment". I cannot think that the specific recognition that, for the purposes of the phrase "arising out of or in the course of employment", there may not necessarily be a fixed workplace, can suggest that in other sections there must be a fixed workplace. It is not there for that purpose at all. It is there to ensure that in a proper case the worker is entitled to benefits under the Act, not only for injuries suffered at a "workplace", but when travelling from his residence to his workplace.


Nor do I regard the phrase "workplace under his (i.e., the employer's) control and management" which appears, for instance, in s.29(4)(a) and (d), as in any way limiting the meaning of the word to fixed or settled places. A movable or temporary workplace may still be under the control or management of the employer. It may be that sections such as s.29(2)(e) and s.30 might be more apt for workplaces with some degree of permanence but that does not in my view detract from the generality of the expression. This ground of appeal is not made out. In my view Mr Wilkins was employed at a "workplace" under the control of the company for the purposes of the Act when he was injured.


Ground 9 is abandoned.
Ground 10 submits that the evidence was insufficient to convict. In my view there was ample evidence upon which the Magistrate could convict. Mr Reeves makes something of the fact that the presence of two jacks at the scene might suggest both were used and the Magistrate was wrong to base his findings on the assumption that one was employed. One effective answer to this is that the Magistrate's investigation under the complaint was primarily directed to whether a safe system of work had been employed rather than to the immediate cause of the accident. Even if two jacks were employed (and in my view the evidence is to the contrary) that would still, even to a layman, be an unsafe system particularly where the simple device of chocking was available.


I have, however, examined the evidence of Wilkins and it seems to me that both examination and cross-examination were directed on the basis that one jack only was used while he was under the vehicle. It is true that some questions were directed to suggest that he may not have known exactly how the vehicle was jacked up while he was under it, but that is not followed up by any positive evidence that two jacks were actually employed. In my view, it was open to the Magistrate to find that one jack only was employed and that finding of fact cannot be attacked here.


It is also put in this ground that there was insufficient evidence that the company had itself provided and maintained the system of work. In view of the evidence from Wilkins, and from Raymond's answers to Griffiths, there was sufficient evidence of his authority from the company.
Finally on this ground it is submitted that there was no or insufficient evidence "on whether the alternative system of work to avoid the worker having to get under the vehicle was practicable in all the circumstances".


I point out that the test was whether the system used was "so far as practicable" safe. That did not necessarily mean that a system had to be devised to avoid the worker getting under the vehicle. That was plainly the most convenient way of dealing with the situation provided that it was made safe "so far as practicable". The evidence was that this could be done by using chocks and that the material for chocking was readily available. That then was the system which "so far as practicable" was a safe system.


The definition of "practicable" in s.28 reads:


	'practicable', in relation to a hazard or risk, means practicable having regard to -


	its severity;


	the state of knowledge about the hazard or risk and the ways of removing or mitigating it;


	the availability and suitability of ways to remove or mitigate it; and


	the cost of removing or mitigating it; ".




In my view the system of chocking provides a system "safe" "so far as practicable". The system actually employed was not safe "so far as practicable". The
onus of proof on the question of practicability was on the prosecution.  Chugg v Pacific

Dunlop Ltd (1990) 170 CLR 249, and note the discussion at pp.260-261. But there was sufficient evidence before the Magistrate that the prosecution had discharged that onus.


Ground 11 complains that the Magistrate erred by not applying more stringent standards in the interpretation of criminal statutory provisions.


There was only one standard to apply - proof by the prosecution beyond reasonable doubt. The Magistrate did not use that phrase. He merely said "I find the matter proved". That does not for a moment suggest that a Magistrate of the experience of his Worship was not applying the proper test. Indeed his Worship had earlier commented that the offence alleged ought not to be dealt with as a regulatory offence and he said "I think that I ought to err (if I am going to err) on the side of the defendant, and find the offence to be a criminal matter". There can therefore be no suggestion that his Worship did not apply the correct standard of proof. Insofar, however, as this ground of appeal is based on the submission that what the prosecution had to prove was not merely an intent to do the act (or omit to do something that should have been done) but to do so deliberately intending to create an unsafe system of work, then, for reasons given earlier, this was not, in my view, what the prosecution had to prove.


Ground 12 alleges that the Magistrate erred "by failing to consider or properly consider whether the defendant company had by its relevant officers committed the offence".


I see no basis for this ground. His Worship said this:



"It was also argued that Raymond's statements could not be attributed to the company, or that any of his statements that he made could be accepted on behalf of the company. I accept that he is a sole servant or agent of that company, and it would seem to me that he was in charge of this operation from start to finish; that he clearly had the authority back in the Alice Springs workplace, to select and take to the scene the equipment that would be required by the company that he was employed by to perform the task.

It must be assumed, on the evidence, that before they went there they knew the nature of the activity that they were going to engage in. They would clearly have known the size of the tyres that they were to replace, and they would from experience have known that such tyres would be attached to very heavy equipment. So it was within Raymond's initiative , acting on behalf of the company, to take to the scene all the equipment and implementation and bits and pieces that would render work at that secondary workplace a safe and prudent operation.

He also had the power, clearly on the evidence, to direct Wilkins as to what to do, as to how to do it and what acts not to do. And I have no difficulty in finding that he was a servant or agent of the company, acting in a position of authority throughout the operation of this particular operation."


In my view, there was evidence upon which his Worship could come to those conclusions.


Ground 13 alleges that the Magistrate erred "by failing to consider or properly consider all the relevant evidence and/or by taking into account inadmissible and/or irrelevant evidence".


I do not think that there is encompassed in this broad ground anything
that has not been considered in the matters earlier discussed in this judgment. In my view, nothing further or beyond those matters is made out here.


Finally, ground 14 appeals against sentence on the basis that it is manifestly excessive in all the circumstances.


In support of this, Mr Reeves points out that the fine imposed of $1,500 is 75% of the maximum penalty then prescribed by s.178 ($2,000). He submits also that His Worship did not take proper account of these factors:


	That this was one of the first prosecutions under The Work Health Act


and was directed towards a widely accepted even if erroneous practice.



	That there was nothing to suggest any frequency of this offence by the company.



	That the company bore a good reputation with no prior convictions of any sort and had a long involvement with the Alice Springs community.



Mr Riley counters this by pointing out that the maximum penalty fixed by s.177 is, in the case of a body corporate or in the case of a natural person, $500 or imprisonment for 3 months. The reference to imprisonment, while it does not affect the company, can, he submits, be taken as an indication as to how seriously the legislature
views breaches of this section. Furthermore, he submits that the offence was a serious one affecting the safety of workers and illustrated by the very fact that here the offence was life-threatening and, although loss of life did not occur, it still had serious consequences to the worker involved. He submits further that, if it appeared to be an industry practice, it was clearly one that was not justified.


It appears from the transcript that the matters relied on by Mr Reeves were put to the Magistrate after he convicted the company and it is clear that he had them well in mind when he assessed the penalty. His Worship said:


"Well this is one of those difficult cases where in many respects the conduct of the defendant company would give rise to a great reduction in penalty. But the undisputed widespread nature of the practice would, on the other hand, call on a court to imply a penalty that would act as a deterrent to other companies, as well as the defendant company, to engage proper work practices in the future."



His Worship agreed that one company had been "singled out and made a scapegoat of - but in many ways that's the way it has to be". He also commented that it was "a great pity that the Work Health Authority has not seen fit to issue an instruction .
. . ". However, he clearly felt that "such an instruction may never eventuate". He concluded by saying, "So a court can only apply the old age methods of applying a penalty that will attempt to deter the continuation of these dangerous practices".


It seems to me, therefore, that His Worship has properly taken into account the matters urged in mitigation and has properly weighed them in the balance
with the general public policy dictated by the Act. I cannot therefore find any error of principle or failure to give weight to relevant matters or reliance on irrelevant matters in the exercise of his Worship's sentencing discretion. Nor, in the circumstances, can I find that the penalty is, on the face of it, so excessive that some failure in the exercise of that discretion must necessarily be inferred. Australian Coal & Shale Employees
Federation v the Commonwealth (1953) 94 CLR 621 at 627 (per Kitto J). R v Tait and

Bartley (1979) 24 ALR 473. R v Hall (1979) 28 ALR 107.



The appeal by the company on conviction and sentence is therefore

dismissed.



The respondent Authority has filed a cross-appeal on the Magistrate's refusal to award costs to the respondent in the court below. What his Worship said on that issue was, "Well of course this was at the outset claimed to be an original prosecution under fresh legislation and I think in those circumstances I am entitled to exercise my discretion in favour of the defendant and I'd make an (sic) order for costs". It is agreed - and it is clear from the context - that his Worship obviously meant to say "no order for costs". Accepting that, it is, in my view, obvious that his Worship acted upon a wrong principle. I know of no case, and none was referred to me, that suggests that the fact that prosecution is launched for the first time under new legislation justifies or allows the court before which that prosecution comes to refuse the usual order that costs follow the event. It may be that, coupled with some other circumstances, that may be a factor in the exercise of the court's discretion; but alone, it cannot be. S.77(1) of
The Justices Act allows the court, when it makes a conviction or order, to adjudge that the complainant pay to the defendant such costs as the court thinks just and reasonable. However, by s.77(3) "the amount so allowed for costs shall in every case be specified in the conviction or order". In this case, since the Magistrate made no order, no such amount could have been stated. Mr Riley has now quantified the amount the respondent claims but concedes that the appellant has not had the opportunity to dispute the figures he suggests. In the circumstances, I propose to allow the appeal as to costs but reserve the question of quantum with liberty to apply on this question.


As to the costs of the appeal and cross-appeal before me, I entertain no doubt that they should follow the event and be paid by the appellant. However, here also there is some contest on whether some deduction should be made because the respondent gave a "Notice of Contention" on the question of whether the offence was a regulatory or simple offence under the Code. That was abandoned at the eleventh hour and the appellant contends that it thereby suffered certain disadvantages which might affect a proportion of the costs. Again, in the circumstances, while making it clear that substantially the costs should follow the event, I will, at the request of the appellant, reserve further argument on that question with liberty to apply.


The formal orders therefore will be:



	Appeal as to conviction and penalty dismissed and conviction and penalty confirmed.



	Cross-appeal allowed and order that the appellant pay to the respondent the cost in the court below but reserve the question of quantum under s.77(3) of the Justices Act with liberty to apply to this court.



	Costs of this appeal reserved with liberty to apply to this court.


