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The accused has pleaded not guilty to a number of counts on an indictment, which broadly speaking, alleges his unlawful entry into various premises and stealing therefrom. None are alleged to have been committed at any time on 19 or 20 May 1990.

His counsel applied for an examination upon the voir dire of evidence relating to confessions allegedly obtained from the accused during the course of police investigations. The grounds of the application, which was granted, were that:
	No warning or an inadequate warning was given to the accused when he was being questioned, or about to be questioned, in respect of the offences, although he had been given a caution in respect of another unrelated matter.






	That a confession or confessions made during the course of interviews with police late on the day on which he was apprehended arose as a result of a bodily assault upon him earlier in the morning of that day from another policeman. Any evidence of a confessional nature after the time of that assault was claimed to be inadmissible as not being voluntary.


	In addition to the physical assault upon his person it was alleged that further violence was threatened and that that had the effect of making any confession made after that time inadmissible because it was not voluntary, it having been made as a consequence of the threat.


	It would be unfair to admit the confessional evidence (if voluntary), because the accused was taken into custody at around 1am and detained unlawfully in custody during the whole of the day. Further, it would be unfair to admit evidence of confessional material made during the course of tape recorded interviews late in that day because the proper procedures had not been followed, and no proper opportunity had been given for the accused to be refreshed. Thus, the tape recorded confessional material should be excluded in the exercise of discretion.


Other matters arose in the course of evidence upon which the accused also relied. He was aged 18 years at the time of his apprehension by the police in relation to this matter.



The admixture of grounds put forward for the exclusion of the confessional material led to the Crown being obliged to begin.

Constable Tucker gave evidence that at about 0050 hours on Sunday 20 May, in company with Constable Brown, he was patrolling an area near Charlotte Street, Parap and noticed the accused walking along the footpath, dressed in a black shirt and jeans and carrying a bag. According to Constable Tucker the accused gave a false name when asked to identify himself, although that was not known at the time, and that upon the accused volunteering the bag for inspection it contained a torch, two screwdrivers, a fork and another fork with two of the outside prongs cut off. When asked about these implements the accused said that they belonged to a mate and he was on his way to give them to him, but it was noted that he was walking in a different direction to the place which he nominated as being his mate's residence.  A warrant check was carried out over the police car radio and although there were no warrants in the false name, Robert John Hayes, there were two warrants for the commitment of the accused to prison.
Although nothing further was shown in relation to those warrants the accused has not contended that there were none. There is no evidence as to the periods of imprisonment for which the warrants were effective.

The accused was arrested in respect of the outstanding warrants, placed in a police van and taken to the then Darwin police station. He was kept in the van whilst Constable Tucker sought out a Constable Kappler who was known to take a particular interest in certain offences committed in and around the area where the accused was seen and arrested. Clearly the time and place at which he was apprehended and the goods on his possession aroused the interest of the arresting police.

The accused was then taken to the Nightcliff police station, removed from the back of the van and placed in an interview room.
Constables Kappler and Brooks arrived at Nightcliff police station shortly after Constables Tucker and Brown and the accused arrived. Sergeant Waldren, who was also on duty but absent when the others arrived, arrived shortly afterwards.

Constable Tucker spoke further with the accused in the presence of Constable Brown, during which the accused again gave the name of Robert John Hayes and when asked about the tools said that they were used for breaking into cars - "only cars". When he disclosed that he used the tools to break into cars Constable Tucker says that he said to the accused: "I want you to understand that you do not have to answer questions unless you want to" and the accused indicated he understood that. He disclosed a particular car stealing offence related to a blue Commodore at Parap and told the police how he had broken into it and driven away but ran out of petrol. They left the police station with a view to obtaining further details and went to an area in Stokes Street where the accused pointed out the place from which he had taken the car.

According to Constable Tucker the accused appeared to him to be quite normal when first seen and his demeanour did not change during the course of the evening.

Upon leaving Stokes Street they returned to Nightcliff police station and Constable Tucker conducted an interview with the accused in the interview room during which the questions were typed in, then put to the accused and his answers recorded. At the commencement of that interview, the record of which is in evidence, Constable Tucker records that he said to the accused: "I want you to understand that you do not have to answer any of my questions unless you wish to do so, do you understand that?"

and the accused replied "Yes". The next question by Constable Tucker was: "Can you tell me in your own words what that means to you?" and the accused "I volunteer what I say and it may be used as evidence in Court". The record has been signed by the accused and at the end of it it records that he was asked: "Do you agree that you read from questions 1 to 44?" and he answered "Yes", and he was then asked: "Do you agree that it is a true and accurate copy of our conversation?" and again he answered in the affirmative. Asked if there was anything he wished to change he replied "No". The record does not disclose that the use to which any answers to questions might be put was mentioned to the accused by Constable Tucker. The response would therefore indicate that the accused was not unacquainted with the standard form of caution. His use of the word "volunteer" shows he was well aware that he had a choice as to whether he spoke or remained silent. Neither the fact of that interview nor its content was disputed by the accused.
The interview progressed rapidly to the stage of the accused being asked what he could tell about the theft of the blue Commodore, to which he answered: "I pinched it, I stole it". There were a number of questions asked arising from that. The questioning then passed to the question of the bag containing what Constable Tucker described as 'tools'. The accused identified the bag and the tools as being his and told Constable Tucker that he used the tools for breaking into cars. Constable Tucker then said: "I put it to you that these are also used as implements for breaking into houses, what have you to say about that?" and the accused replied: "No they are not". It is noted that prior to that question Constable Tucker gave no evidence of anything having been said to the accused drawing his attention to the fact that the police were also looking at him in relation to the offences with which he now stands charged.

During the course of the period which was spent at the Nightcliff police station, Constable Tucker said that Constable Kappler went into the interview room

where the accused was, whilst he, Constable Tucker, was talking to the accused, but he does not recall the course of any conversation which may have taken place between Constable Kappler and the accused. Constable Tucker says he did not leave the interview room whilst Constable Kappler was there which he estimated to be a period of five to ten minutes.
Constable Tucker denied that he assaulted or threatened the accused in any way and said he did not witness any assault or threat from any other person. He did not notice any marks upon the accused which might indicate that he had been assaulted and the accused made no accusations to him of assault. At the conclusion of the type written record of interview the accused denied that there had been threats or promises made to him to make him answer any of the questions which were put.

Constable Tucker says he informed the accused that he was under arrest in relation to the motor vehicle offence, for being in possession of house breaking implements and in respect of the outstanding warrants, whereupon he took him to the Berrimah police centre at 04.45 hours. He also had it in mind that he was entitled to hold the accused pursuant to the provisions of s. 137 of the Police Administration Act, although he did not tell the accused anything about that.

There is an administrative requirement that a chronology be kept when police are holding a person pursuant to s. 137 of that Act and, according to Tucker, that was kept by Constable Brown.

In cross-examination Constable Tucker confirmed that from about 1am on the Sunday Sherwood was in custody and not free to leave. He said that he was only satisfied that an offence had been committed in respect of the motor vehicle after the accused had taken him to the place from which he said he had stolen it and that it was

not his practice to tell a person that he is to be charged with an offence until a formal record of interview has been taken or his investigations had been completed. He said that although the notes which he took and recorded in his official police notebook gave the impression that the conversations he held with the accused were continuous, in fact there were separate occasions during which discussion took place and the record is a compilation. The notes were made up by him in consultation with Constable Brown at about 5am on the Sunday. He made a number of estimates of lapse of time between one incident and another during the course of the period from the time that he picked up the accused until he left Berrimah but for the most part was not able to recall matters of detail.

Constable Tucker was not able to be sure as to how many occasions Sergeant Waldren went into the interview room where the accused was at Nightcliff nor in respect of Constable Kappler's entry into that room. He denied that there had been any discussion between the police involved as to somebody playing the "good cop" and somebody the "bad cop". Constable Tucker was unsure as to whether he spoke about housebreaking in the presence of Kappler. He said it was not practicable in this case to keep notes as his questioning of the accused proceeded and also conceded that although it usually occurred, his partner Constable Brown did not sign the notes that he, Constable Tucker, had made later that morning. He did not offer any explanation for these departures from what might be regarded as normal practice, nor as to the departure from the normal practice of having the accused sign the notes.

Although at first denying that there had been any discussion with the accused regarding housebreaking apart from that disclosed in his evidence, Constable Tucker conceded that it was possible that the matter had been raised in the presence of Constable Kappler and the accused.



Constable Tucker was unable to assist as to when the chronology related to s. 137 of the Police Administration Act had been compiled or by whom, although he says he saw it at times when Constable Brown was apparently writing in it. According to Constable Tucker he did not read it or make any input to it.

There is nothing in the notebook concerning a discussion involving Constable Tucker and/or Constable Kappler in Constable Tucker's presence and the accused involving extensive questioning regarding housebreaking.
I note that in the record of interview the question of housebreaking was raised after some unrelated matters and that the accused promptly denied any involvement.

Questioned further in cross-examination regarding Constable Kappler's involvement, Constable Tucker confirmed that Kappler was at the interview on one occasion and that Kappler spoke to the accused but that he, Tucker, had not recorded what was then said as he said it was not relevant "to any case" and he said he knew nothing about Constable Kappler making notes either.

He conceded that during the course of the time the accused was in custody from 0050 to about 0445 he had had no meal, he could not remember having offered him the opportunity to have a sleep, he said he had offered some coffee but that was declined, he thought the accused did have a drink of water but did not recall how often.

Constable Tucker was due to finish duty on that day at 7am and after handing over the accused to the officer in charge of the watchhouse at Berrimah police

centre he said he had no further involvement with him on that day except to go to the accused's premises which were searched, but disclosed nothing of interest to the police. He affirmed again that at the conclusion of the record of interview he explained to the accused that he was under arrest, although not recalling verbatim what he then said and acknowledging that whatever was said had not been recorded anywhere. Constable Tucker did not recall having told the accused anything about the operations of s. 137 of the Police Administration Act, he did not recall having offered him the opportunity of bail and confirmed the obvious, that is, that the accused was not brought before a Justice of the Peace.

Constable Brown was generally corroborative of the evidence given by Constable Tucker confirming the apprehension of the accused in the Charlotte Street area, the contents of the bag and the conversation between Tucker and the accused at that time.

Constable Brown confirmed their movements from Charlotte Street to Darwin police station, from there to Nightcliff, the fact that Constables Kappler and Brooks joined them at the Nightcliff police station and Sergeant Waldren arrived shortly afterwards. He described the accused as being fairly relaxed and "cool" not showing any fright and generally not acting in any way out of the ordinary. It is clear on the evidence that some discussions took place with Constable Kappler regarding the work he had been doing in collating information regarding the breaking and entering offences in the Fannie Bay/Parap area and how the accused might have been involved, or at least how he might be questioned to ascertain his involvement.
Constable Brown was clearly the offsider to Constable Tucker and in relation to many matters his recollection was poor. He confirmed that he liaised with Constable Tucker in the compilation of the notes in Constable Tucker's notebook after

handing over the accused at Berrimah police station. He says he saw Tucker make the notes but it is certainly not clear to me that he read through them to ensure that Constable Tucker had correctly recorded what he, Brown, had said was the content of the conversation between Tucker and the accused.

Constable Brown says that he saw Constable Kappler at Nightcliff, prior to his departure with Constable Tucker and the accused to go to Stokes Street regarding the stolen car, but he says he does not recall Constable Kappler speaking to the accused, although he saw him go into the interview room where the accused was. It seems there was some toing and froing between the police in and out of the interview room, but certainly the thrust of Constable Brown's evidence was that he did not hear any discussion between Constable Kappler and the accused whilst he, Constable Brown, was present in the interview room. He said that Constable Tucker was in the interview room all the time, although there is other evidence to suggest that Constable Tucker went in and out as well. Constable Brown saw Sergeant Waldren go into the room on one occasion and was then on his own with the accused for what was described as a lengthy time, 20 minutes or more. He says that that occurred before the trip to Stokes Street.
His evidence generally confirmed that of Constable Tucker as to what was said and done at that place. Upon the return to Nightcliff from Stokes Street Constable Brown said the formal record of interview was conducted regarding the unlawful use of a motor vehicle. He, Constable Brown, remained while that interview was conducted and the questions and answers typed out. He said that as far as he recalled nobody came in or out of the interview room whilst that was being done. Constable Brown denied that he had assaulted or threatened the accused, that anybody else had done so, said that he had not noticed any injuries or marks on the accused and that he received no complaints from him.

Shown the chronology kept pursuant to s. 137 of the
Police Administration Act Constable Brown said that the writing in blue ink was his and that in black was of another person.  There is on the front page of that document in black ink "enquires re breaks - 10.45" which Constable Brown says was not his. He said he started to compile that document prior to going to Stokes Street with the accused, although he does not recall when exactly. Constable Brown was in some difficulty in answering questions in cross-examination as to times and other exact details and confirmed that he did not make any notes as to the time intervals between various events (except on the chronology). According to Constable Brown he was not continuously in the interview room and he was not watching it at all times, but he confirmed that he was there on at least one occasion with the accused whilst Constable Tucker was interrogating him prior to going to Stokes Street.

He said that prior to Sergeant Waldren going in to speak at length with the accused he, Sergeant Waldren, had been informed by the others as to why the accused was there and it is clear to me on the whole of the evidence that Sergeant Waldren was also told that apart from the motor vehicle matter police were also wishing to discuss the housebreaking and related offences with the accused. After all he had been found at about 1am in the morning in an area which had been recently the subject of a number of housebreaking offences, carrying a bag in which there were various items which might well be thought to be helpful to a person engaged in such an nefarious activity.  His explanation for having the tools in his possession at that time and in that place could hardly have been thought to be satisfactory and entirely innocent.

Constable Brown said that Constable Kappler was not really involved but seemed to be interested, although not particularly interested, to interview the accused regarding housebreaking.  Neither was he or Constable Tucker, it being thought better to

leave that to the experts. He specifically said he did not recall any questions about the breaking and entering matters and confirmed that when asked by Constable Tucker regarding the tools the accused had said that they were to get access to motor cars.
Constable Brown said that there were no admissions made by the accused as to breaking and entering offences in his presence and he did not recall any questions being put to him in relation to those matters. Questioned about when the issue of the blue Commodore first came up, Constable Brown said it was before Sergeant Waldren had spoken to the accused although it was quite possible that after Sergeant Waldren had spoken to the accused in private he and Constable Tucker had checked the matter with the accused again. He conceded that when the accused did tell Constable Tucker about taking the blue Commodore the police already knew about its having been stolen, but denied that the admission coupled with that information amounted to a "prima face case", since as far as he was concerned he did not know it was the same vehicle and he would not be prepared to make the connection until the place from which it was taken had been established. It was for that reason that the accused was asked to go to Stokes Street and explain what happened there. By the time the record of interview commenced, according to Constable Brown, he knew there was a prima face case involving the accused. He did not recall ever telling the accused that he had been arrested and was to be charged or had been charged with unlawful use of a motor vehicle. In Constable Brown's assessment the accused would have been well aware that he was to be charged in relation to a motor vehicle offence after the return from Stokes Street and when the formal record of interview was commenced in relation to that matter.

After handing the accused over at Berrimah Constable Brown said that he finished the chronology but is not sure what he did with it, although he thinks he might have given it to Constable Tucker. He said there were no carbon copies, although

there are instructions on the back of the form regarding the making and distribution of copies, but he did not do any of that.

He acknowledged that prior to his giving evidence before this Court he had on the day before read the transcript of the committal proceedings of his own evidence and that of Constable Kappler and briefly that of Constable Tucker and conceded that having done so it may possibly have influenced the evidence he had given in this Court, but he did not think so. As to the statement that he, Constable Brown, had given for the purposes of giving evidence, he said that he made it by reference to the statement made by Constable Tucker in which was recorded what was in Constable Tucker's notebook and he, Constable Brown, accepted that what Constable Tucker had said was accurate.  Constable Brown did not remember exactly what had been said at the discussion between Constable Tucker and the accused and, of course, as has already been pointed out, he did not check the notes made by Constable Tucker in his note book at the time they were made, although, he "liaised" with Constable Tucker in the compilation of those notes. As to why he had not signed the notes, Constable Brown said that he was too busy or forgot or really did not know, and similarly was too busy or did not think of it to put the notes or see that the notes were put before the accused for his adoption. He denied that Sergeant Waldren came out of the interview room after going in to speak to the accused to give him, Constable Brown, a note regarding the blue Commodore.

As with Constable Tucker, Constable Brown was not able to be precise in regard to times and the movements of people in and out of the interview room and there were other examples which appeared during the course of cross-examination where the Constable was at least confused as to the timing of various events in which he was involved.



Constable Kappler said that he was on duty on the morning of 20 May 1990 with Constable Brooks and that he went to the Darwin police station having overheard a conversation on the radio involving Constables Tucker and Brown. He then went to Nightcliff police station, obtained some crime reports for those other members and discussed some of them with them, he being of the view that the items which he had been shown, which were in the bag carried by the accused at the time of his apprehension, could have been connected with unlawful entry and stealing from premises. When Constable Kappler entered the interview room he saw that Constable Tucker was there along with the accused and perhaps Constable Brown, although he was not sure of that. He denied that he had any discussion with the accused.  He said that he was in the interview room for only four or five minutes and that he did not recall what happened after he had left the interview room. He said he simply went into the room to see who it was that was being held out of curiosity and because of the possibility that that person may have been involved in the breaking and entering offences. He was interested to see "what he had to say for himself". He did not recall what was passing between the accused and Constable Tucker, but confirmed that it was certainly not a formal interview being recorded on the typewriter. He said that while he was in the room he may have moved about, he said he could have been smoking and he may have passed in close proximity to the accused, it being a very small room (on the Constable's estimate the room measured about 3 metres x 6 metres). He denied having struck the accused or assaulted or threatened him in any way and said that nobody had done so in his presence. He said he did not recall Constable Brooks coming into the room.

The general impression given by Constable Kappler was that he was at Nightcliff simply to inform Constables Tucker and Brooks of the crime reports

involving breaking and entering offences in the Parap/Fannie Bay area, a matter in which he had undoubtedly taken a special interest, and that really he was only interested to see if anything might transpire as a result of the questioning of the accused. He went into the interview room just to see what the accused looked like and hear what he had to say for himself. Having done that he simply left the station and went about his other business.

He said that three or four weeks after 20 May 1990 he received some information which caused him to go and interview the accused about an alleged breach of bail conditions, during which time he also obtained permission and searched the accused's room, but found nothing of any interest. He says he told the accused that if he found him on the streets after midnight he would be arrested (an apparent reference to bail conditions). As to that incident the Constable said that the accused was "not impressed", that he may have thought he was being harassed and he might therefore have a motive for raising allegations of misconduct against him.

In cross-examination Constable Kappler conceded that he was keen to get into the CIB and his special interest in preparing information regarding the offences in the Fannie Bay/Parap area may have assisted him to do that.

He also confirmed that he really had not much recollection of the time intervals involved on the morning of the 20 May and that he had made no notes. He confirmed that he had read his evidence of the committal proceedings on the day before appearing before this Court but said he had not read the evidence of anyone else, "I thought better of it". He said he went into the interview room only once, he had no conversation with the accused, although he may have spoken to Constable Tucker about the crime reports. He said he was keen to see what the accused had to say about the

break, enter and steal matters, but it was Constable Tucker's "pinch" and he was not going to interfere with Constable Tucker's investigation. He said it was not his investigation and he was simply interested to see what the accused had to say about breaking and entering offences if Constable Tucker raised the issue. In cross- examination it was put to Constable Kappler that he had raised the question of breaking and entering offences with the accused, and upon the accused's repeated denials of any such involvement he had struck him on the forehead with his hand, the accused eventually making a general confession to having been involved in a large number of such offences. Constable Kappler denied any discussion of that nature between himself and the accused and that he had assaulted him.
He confirmed that after he left the Nightcliff police station he had nothing to do with the accused whatsoever during the course of that day or later.

Constable Meagan Brooks was working in company with Constable Kappler on 20 May.  She went into the room at Nightcliff where the accused was located out of curiosity, she said, as he had been "caught" in the area which she had been patrolling. Whatever conversation she had with him she had forgotten.  She was engaged in doing her own paperwork in a room 10 or 15 metres from the interview room. She could hear talking but not what was being said, she thinks she could have heard hand slaps to a forehead if such a thing had happened but she did not hear it.

So far as she was concerned it was a matter in Constable Tucker's court and she had no need to become involved in it. Her general recollection of the events of the evening was vague.

The next witness was Sergeant Waldren who confirmed that he was on duty at Nightcliff on the night in question. He went to the police station, having been on

patrol, when he heard of this matter over the police radio. He said the interview room was closed, he heard voices coming from it and that there was nobody else in the other parts of the police station. Constables Kappler and Brooks arrived a little later and he had a conversation with Constable Kappler who then went into the interview room, and 5 minutes later Constable Tucker came out and he had a conversation with him. He spoke generally of the police officers coming and going from the interview room to the muster room where the computer terminals were. He said he could hear talking but not what was said, but recognised that there was talk going on about alleged break and enter offences.

He went to the computer, got some information regarding the accused from it and on the first occasion he went into the interview room he recognised Sherwood as an acquaintance from the Sailing Club and said "What's going on, what have you been up to?". The accused responded that he had been accused of breaking into houses but he denied having done so.

According to the Sergeant, after he left the interview room he was handed a tape from a micro cassette tape recorder to which he listened. He recognised the voices of the three police officers Tucker, Kappler and Brown and the accused. The tape took about 15 minutes to play as he recalled, and he said he then informed the other police that they would need a lot more than what was on that tape recording (if they expected to have Sherwood successfully prosecuted). He said he told the other police that there were no admissions on the tape, but in cross-examination he asserted that Sherwood had admitted to offences, "numerous unlawful entries", without giving addresses. He agreed with the proposition that the admissions would not be much use because of the way the questions were asked, but was not asked to expand on that. The evidence of that tape recording came as a complete surprise to counsel for the accused

and on subsequent questioning of the Sergeant it appeared that he had not ever previously mentioned it to anybody concerned with the case. He had given no evidence of it at the committal proceedings and, surprisingly, he had not been proofed by the prosecutor and therefore had had no opportunity to tell him about it. He said that he had listened to the tape and that he heard nothing on it that sounded like the type of assault alleged against Constable Kappler, but the words which he recounted in his evidence as having been recorded on the tape were quite like those that had been earlier put to, and denied by, Constable Kappler in the course of cross-examination. Evidence of that tape recording brought into question the evidence given by the three Constables, Tucker, Kappler and Brown as one way or another they had all denied that there had been any discussion with the accused in the interview room regarding his being involved in breaking and entering offences (apart from the single question and denial). Their credibility was therefore a matter of real concern. The evidence from Sergeant Waldren was given late on Tuesday 19 February. I was informed at 10am the next morning that the matter had been reported to senior police and an investigation was underway concerning the tape. Evidence was given later of the enquiries made regarding the tape and of denials on the part of the three policemen involved in the questioning of the accused that any such tape existed. The general picture which emerged from those three police was that Tucker and Brown had been concentrating on the motor vehicle offence and had raised housebreaking only as an incidental issue, immediately denied by the accused; Constable Kappler was simply standing by as an interested observer. Either they were deliberately telling lies about the subject of housebreaking being raised by any of them (apart from that limited exception) or Sergeant Waldren was fabricating a fanciful story concerning that tape recording and the contents of it.

It is not necessary for me to determine the truth surrounding that aspect of the matter for the purposes of ruling upon the admissibility of evidence of a relevant

confession by the accused at Nightcliff. There is no evidence of any such confession. The real issue is whether or not threats and assaults were made upon him as alleged and, if so, whether their effect carried over during the following hours leading him to make confessions later in the day. I note that according to Sergeant Waldren he spoke to the accused again after he had heard the tape. He put it to the accused that since he had done housebreaking jobs elsewhere before he might well have done it again, or words to that effect, and the accused denied having been involved in any breaking and entering in the Fannie Bay area. The point is that on that evidence, the accused denied his involvement immediately after he had allegedly been assaulted, showing sufficient strength at that time to do so. None of the confessions allegedly made by Sherwood later in the day were made to any of the police whom he alleges assaulted him.
Notwithstanding that the Sergeant and the accused were on good terms, the accused did not complain that he had been subjected to physical violence or threats.

The Sergeant also told me that during the course of the interviews with the accused at Nightcliff he played the part of the "good guy" and that Constable Tucker played the part of the "bad guy", but there was nothing planned in that; it just happened because it was known that he, Sergeant Waldren, had known the accused socially through activities at the Darwin Sailing Club. That evidence is not inconsistent with that given by Constable Tucker and nothing arises from it.

The Sergeant said he went to the Berrimah police centre at about 10am that morning and saw some notes which had been made and a list of addresses of property written out on an A4 size writing pad. He said it comprised more than one page, but he did not recall whether it was in biro or pencil and did not remember the addresses. He said the pad did not bear a letterhead, that it was just a normal writing pad and was on a police statement form.



The next witness was Detective Sergeant Newman who was on duty between the hours of 0800 and 1600 on 20 May. He received a message, went to the Nightcliff police station and had a conversation with Constables Tucker and Brown. He went by himself, returned to the Berrimah police station and first came into contact with the accused, he said, at 1045. He noted that the accused had been put in his cell at 0445 and said he had left it until later in the morning to speak to him so that the accused could have a sleep. It is not clear whether he was contacted after the accused woke up or whether the accused woke up at the time that the Sergeant went down to see him, although his evidence is that he asked the watchhouse people to telephone him when the accused did wake up. After introducing himself, the Sergeant told the accused that he wanted to talk to him in the CIB office about "breaks" and they went there together where the accused received a meal and something to drink. A conversation ensued between them and the Sergeant says he made notes which show that that conversation started at 1050.  The notes are an exhibit.  After discussing personal matters the Sergeant informed the accused that he wanted to talk to him about the breaks and gave him the customary caution. When told that he did not have to talk to the Sergeant about those matters unless he wanted to do so, the accused is recorded as having replied "Yeh I know". A further indication to me that he was aware of his right to remain silent even before he was given that caution. The accused acknowledged that he owned the bag and the property in it and when asked about the torch he said he used it at houses and flats to see what he was doing during the course of breaks.  The accused immediately said he did not know the names of the places where he had done the breaks. He said he did not know where they were, but that he could show the Sergeant. He agreed to go on a drive around the area after again having been more specifically cautioned that he did not have to undertake that exercise unless he wanted to, to which the accused is recorded as having replied "Yes, but I want to get it off my chest". The notes of that conversation

are signed or initialled by each of Sergeant Newman and Constable Fensom, but not by the accused, the reason for that apparently being that they were not compiled until some hours after the discussion took place and Sergeant Newman did not then bother to approach the accused to have him adopt them. The notes were made at about 1530 after they had all been out to the Fannie Bay area and returned.

On the way from Berrimah to Fannie Bay, Sergeant Newman said there was just general conversation but when they approached the area he got a micro cassette tape recorder and held it in his left hand and directed it towards the accused who was sitting in the back of the car behind him (Constable Fensom was also sitting in the back seat). Sergeant Newman says he gave the accused another caution before proceeding around the Fannie Bay area, during the course of which the accused pointed out to the police a number of places into which he said he had broken into. The discussion that took place between the two policemen and the accused during the course of that journey was recorded on a tape recorder. A portion of it has been played but I think it is of very little value given the nature of the machine that was used and the background noise.
Very little of it is able to be understood. It was also explained that the first ten minutes or so of that tape recording had been recorded over by other police later in the day. The tape recording was placed in evidence but I have great difficulty accepting that it is of the slightest value. According to the Sergeant the accused was talkative during the course of that journey and he, the Sergeant, was quite surprised at the knowledge displayed by the accused as to the streets around the area, the identification of the home units into which he said he had broken and other details given as the accused had said he had only been in Darwin for about two weeks.

According to Constable Fensom, whilst they were in the car together, the accused and he worked out the addresses of the premises pointed out by the accused and

these were written down by Constable Fensom at the time. They returned to Berrimah at 1212 and a meal was supplied to the accused who was also given a map and asked to mark on it any other units into which he had gained entry and which had not been pointed out during the course of the journey.

Sergeant Newman had little to do with the accused after they returned. The accused was placed in an interview room. The Sergeant was about 3 metres away at his desk and the door to the interview room remained open, the Sergeant spending the remainder of the time, until 4pm when he finished his shift, looking for crime reports in relation to the premises which had been identified by the accused. He did not find reports in respect of all those addresses.

At about 1500 the Sergeant "handed over" to police officers Edwards and Paloucci who had been called on duty earlier than normal to take over the investigation. According to Sergeant Newman he and Constable Fensom formed part of the personal violence squad, not the breaking squad, and Edwards and Paloucci were members of that latter organisation. The breaking squad, according to Sergeant Newman, would be more aware of breaking and entry complaints.
The Sergeant identified entries on the chronology already referred to made by him in black biro on the bottom of the first page and a third of the way down the following page between the hours of 1045 and 1435, and he said he made those entries as the events occurred. He said there was no change in the demeanour of the accused during the period he was dealing with him and that he, Sergeant Newman, did not strike or threaten him in any way and nor did any other person in his presence, nor did he hear any threats being made, nor did he see any injuries. According to him the accused made no complaints of having been assaulted.

In cross-examination the Sergeant said that he had been told that it was very important to make notes on the chronology at the time they occurred and that it had been his practice to do so even though he might at times leave the making of notes of a conversation with an accused person until later, as in this case. He acknowledged that he wanted to get the accused out into the Fannie Bay area whilst he, the accused, "was hot, and before he changed his mind". The notes of the conversation were compiled in consultation with Constable Fensom in pencil, although the Sergeant said he generally made notes in whatever happened to be handy at the time, and not so that something could be rubbed out or changed. He agreed that the notes may not be exact as to what was said by himself and the accused but they were not confused.
The Sergeant was unable to identify the tape as being the original or a copy, although he was able to identify the sounds thereon as having been those made by the occupants of the car whilst they were driving around the Fannie Bay area. He said that the accused was not handcuffed and that the only interruption to the tape may have been when he turned it over after the first side ran out. He said it was possible that Constable Fensom might have said something to the accused at the back of the vehicle that he would not have overheard, but he certainly heard nothing like an allegation made of Constable Fensom that he said "If you do not cooperate we have a way of getting rid of people and we could go to Adelaide River and leave you with the crocs".

To the best of his recollection the Sergeant thought the accused identified 30 or 40 premises during the car journey, but certainly not 64.

He denied that he had had any contact with the accused prior to 1045 when he brought him up from the cells, and confirmed that the accused spent two hours in the interview room after coming back from Fannie Bay and did not leave it except perhaps to go to the toilet. He confirmed that he organised for a meal for the accused

from between about 1230 and 1245 although he did not observe him eat anything, and said he only went into the interview room on 3 or 4 occasions during that period to confirm a piece of information, "minor matters", and that none of those discussions were recorded. He thought the longest time he spent there was 30 seconds. He did not know whether Constable Fensom went into the interview room or not.

As to the time that the accused was taken from the cells to the CIB room the Sergeant said that the time would have been recorded in the watchhouse records and undertook to produce a copy of those records to the Court the following day along with his personal diary which he said also referred to his dealings with Sherwood. Sergeant Newman said that Constable Fensom was not at Berrimah at eight o'clock when he arrived there, and that Fensom did not go to Nightcliff with him. He said he was absent from Berrimah for about 40 to 50 minutes, arriving back at Berrimah about 0930.

On resuming his evidence the next day, Sergeant Newman produced the records from the watchhouse in which is an entry consistent with his evidence that the accused was taken from the watchhouse by him at 1045.

He gave evidence that he had spoken to Constables Tucker and Brown at Nightcliff but they had not said anything to him about a confession having been made (although he was not certain about that), but he certainly was not provided with any tape recording and did not listen to any. He was uncertain as to the documents, if any, which Constable Fensom may have had in the rear of the motor vehicle whilst driving around Fannie Bay. The Sergeant said that he did not recall seeing Sergeant Waldren at Berrimah on 20 May and asserted that no one else went into the interview room to speak to the accused except for himself and Constable Fensom, and he did not recall any occasion when Constable Fensom was alone with the accused in the interview room

prior to going for the drive. He doubted that Constable Fensom had a black folder including computer sheets relating to alleged break-ins.

He did not recall having told the accused about s. 137 of the
Police Administration Act, nor did he recall ever telling him about his right to apply for bail or to go before a Justice of the Peace, nor was he offered any opportunity to make a telephone call. According to the Sergeant, he had reasonable cause to believe that the accused had been involved in breaking and entering offences and thus he could be held in custody until the investigations were finished. He was aware that the accused had been charged with interfering with a motor vehicle and with carrying housebreaking implements, and he had no doubt that the accused was aware that he was not free to leave the custody of the police.
Senior Constable Fensom gave evidence generally corroborative of that given by Sergeant Newman. He made an obvious error when saying that the notes of the conversations with the accused were made and completed prior to the journey to Fannie Bay. The evidence of Sergeant Newman is otherwise and other corroborative evidence shows that those notes were not made until after that journey. Whilst touring Fannie Bay with the accused indicating various premises, Constable Fensom was writing down the addresses on a slip of paper using red biro, and those notes are now exhibit P7 (excluding other markings on that paper). The Constable has no idea who put the black ink markings on that paper, but it seems likely from his understanding and other evidence, that the numbers so written are the numbers of crime reports relating to offences committed at the premises. The markings "N/R's" mean that there were no crime reports found by Constable Fensom in respect of the particular premises concerned.

When back at Berrimah, in the interview room, the Constable spoke to

the accused and asked if there were any more premises, meaning any more into which the accused had unlawfully entered, and the accused said there were probably a few. Whereupon the Constable gave him a map and asked him to point out on the map where those premises were located, telling the accused that the related crime reports would then be obtained so that they could clear up those additional matters as well as those identified during the car journey.  He says the defendant worked on the map (Exhibit P8) and wrote out the addresses (Exhibit P9). As with all other police, the Constable denied in examination in chief that he had struck, assaulted or threatened the accused in any way, or that he had seen or heard anybody else do so; that he had not observed any marks upon the accused at any stage, and that the accused made no complaints to him regarding any such matters. In his opinion the accused's demeanour remained cheerful throughout the time he observed him. In cross-examination he denied the suggestion made to him that he was responsible for getting the accused out of the cells and that that occurred shortly after 8am when the accused was held in the interview room for 2 or 3 hours before going to Fannie Bay. He conceded that apart from a few things at the commencement of Sergeant Newman's statement, his was identical, saying that he was relating precisely the same material, but acknowledging that when he prepared his own statement he probably had Sergeant Newman's to hand. It is the old story. If two witnesses give precisely the same evidence then they must have collaborated, if there are differences then either or both of them must be mistaken at least. He did not remember Sergeant Waldren being at Berrimah on the day in question. He thought the accused may have been a bit tired when he first saw him but put that down to the fact that he had just woken up, although there was no evidence that the accused had just done so. To the contrary, there is evidence to indicate that earlier in the morning he had been given refreshment, which obviously could not have been done if he was sound asleep. He denied he had the black folder referred to with him in the car, although he may have had some sheets to do with break-ins with him and agreed there may have been a map

located between him and the accused in the back seat whilst they were driving around. He was questioned at length about whether the tape which was in evidence was in fact the tape that was in the micro cassette at the time the recording was made during the course of the drive but, as with other witnesses who were questioned about this matter, conceded in the end, when the obvious was pointed out to them, that what they had seen in Court may well have been a duplicate of that which was used on the occasion when the recording was made. There was nothing about the tape or the package in which it was contained which identified it as being the one used in the car. The Constable next saw the tape, he says, at the committal proceedings after it and the other material had been left with Sergeant Newman to pass on to the next group of policemen to become involved in the enquiry.

With regard to the map given to the accused whilst he was sitting in the interview room after the visit to Fannie Bay, Constable Fensom's recollection was that he said to the accused words to the effect that it was better for
him to get everything done at the one time, that is, to obtain details of all the premises which the accused was prepared to admit to having unlawfully entered. (It would also, no doubt, be quite helpful to the police to be able to indicate success in having as large a number of offences cleared at once as possible). There were some questions put to the Constable with the suggestion, which was denied, that somebody else may have written on the piece of paper and not the accused. It was suggested to him that he had a discussion with the accused in which the question of "good cop" and "bad cop" was raised but he denied any such discussion, just as he denied that he had hit the accused on four or five occasions on the side of the accused's face with his clenched fist, only after which the accused started to make admissions. He also denied having said to the accused: "We can always take you to Adelaide River area and give you to the crocs if you don't cooperate".



It became obvious during the course of the evidence that many of the premises pointed out by the accused during the course of the drive were not the subject of crime reports. Some time was spent by both Sergeant Newman and Constable Fensom looking through the crime report records and trying to relate them to the addresses which had been written down in the car. According to the Constable, that may have been explained by a variety of reasons, including that the reports had not yet found their way into the filing system, the offences may not have been reported or perhaps there had been no crime committed at those premises at all, that is, the accused was misleading the police. To that list might be added that the accused may have been mistaken.

Sergeant Newman and Constable Fensom completed their involvement in this investigation at about 1500. They were not really in the business of break and enter enquiries and had made arrangements to have other police, who were specialists in that area, called on duty. In the meantime it appears that they had done what they could with a view to advancing the enquiries and gaining such evidence as was readily available concerning the accused's involvement at particular premises, and for the purpose of marrying up that information with such crime reports as were available.

Sergeant Edwards and Constable Paloucci came onto the scene at the Berrimah police centre at 1500. They had a discussion with Sergeant Newman and Constable Fensom and were handed the material accumulated by them. They then went through the paperwork, they say, and that took until about 1900 when the accused was brought up from the cells again and placed in the interview room. A number of crime reports had been accumulated and the accused was asked to identify which premises described in those reports he had unlawfully entered and those which he had not, and

they were sorted into two piles accordingly. That was done by showing the documents to the accused. Arrangements were then made for a formal tape recording of an interview with him. There were three tape recordings of what was said during the course of those interviews. Sergeant Edwards asked most of the questions with occasional questions from Sergeant Paloucci during the first two tapes after which Sergeant Paloucci went on with other business. I listened to part of those tapes, which took a considerable time in all to play, but I was informed by counsel for the accused that it was not part of his client's case that what I might hear by listening to the whole of those tapes would assist in resolving the issues upon the voir dire. I heard nothing on such part of the tapes as I listened to which would suggest that the accused was doing other than answering questions put to him in a straightforward manner. I was provided with transcripts, by consent. Suffice it to say the interviews were conducted with the accused receiving more than ample and sufficient cautions. He made a large number of admissions in respect of particular unlawful entries of premises in the area in question and stealing from a number of them. In some instances he volunteered information as to what he did or what he had stolen which went beyond the facts put to him by the Sergeant in the question. I am satisfied that he was not simply repeating back what he had been told. It was suggested to the Sergeant that he showed the crime reports to the accused during the time that the questioning was taking place, so that the accused's response was made up by reference to the reports, but the Sergeant denied that.

Sergeant Edwards told how between the recording of tapes 2 and 3 there was a break during which the accused asked if he could make a telephone call to his father in Victoria and facilities were made available to him to do that. The Sergeant stood by and heard what the accused said. After general family and domestic enquires he said the accused said that he was in police custody on warrants, but made no mention of being held on other charges, nor did he mention any question of having been

assaulted or threatened in any way by police.


According to Sergeant Edwards, Sergeant Waldren came to the police station whilst he was interviewing the accused and sought to speak to him. Sergeant Edwards was reluctant to allow him to do that since he was in the course of conducting a formal interview with the accused, but allowed Sergeant Waldren to see him in the interview room upon being told that he only wanted to see him as a friend, whereupon Sergeant Waldren went to the room for a short period and then left. According to Sergeant Edwards, Sergeant Waldren said to him "I can't believe he (the accused) has done any of this".

After completion of the taped records of the interviews the accused was returned to the watchhouse and charged with a variety of offences relating to unlawful entry into premises and stealing. The Sergeant denied that he had struck or assaulted or threatened the accused or that he noticed or heard anything which would make him think that anybody else had done so.

He spoke to the accused on 5 June 1990, again in company with Sergeant Paloucci who had a concealed micro cassette tape recorder and the discussion between them and the accused was taped. A transcript of that tape was admitted over the only objection of counsel for the accused going to the relevance of the discussion. It shows that the accused placed some confidence in those two policemen, in that he had specifically telephoned them with a view to meeting and discussing with them difficulties he was having arising from meeting his bail conditions, especially a "curfew". There are one or two things said by the accused in the course of that discussion which indicate that he had been involved in unlawful entry of premises but nothing specific enough to relate it to the matters for which he currently stands trial. I

note that nowhere in the cross-examination of either of those two policemen was there put any suggestion that they had assaulted or threatened him. When it was put to Sergeant Edwards that at some stage he had said to the accused words to the effect "I want to see you on the straight and narrow", he acknowledged that he may have said it, that he would normally do so, and if he did then it would have been after completion of the formal interview.

The evidence of Sergeant Paloucci was largely corroborative of that of Sergeant Edwards, and as with the other pairs of police officers, there was nothing significant in any differences that there may have been between them. If it is accepted that at the time they were with the accused they were investigating a substantial number of alleged offences involving unlawful entry into premises and stealing from them, it is not surprising that there may have been some lack of careful recording of other observations or recollection of other observations and unrelated events which the accused now seeks to show as being relevant on the voir dire.

Given the very serious allegations made against the police concerning physical violence and threats to the accused, and the denials on the part of all of the police of having been so involved, of observing any other police to have been so involved or any signs that the accused had been hit in the manner suggested by the cross-examination, it was quite surprising that the accused did not give any evidence himself nor call any. What the accused sought to do was to make allegations by way of cross-examination and then raise issues going to the credit of the police witnesses, unrelated to the question of threats and assaults, with a view to having the Court disbelieve the police denials. It is up to the Crown to show on the balance of probabilities that the confessions and admissions were made voluntarily and I have no hesitation in so finding. There is no direct evidence nor any other evidence from which

an inference could properly be drawn to show that that material was obtained from the accused as a result of any overbearing of his will by means of threats or assaults by Constable Kappler or Constable Fensom or any other member of the police force.

I am satisfied that the accused was well aware that he had a choice as to whether he would speak or remain silent prior to his providing any confessional material to the police, the first of which arose after 1045 on the day in question, after he had been given an adequate caution in relation to the house breaking matters by Sergeant Newman. He was also repeatedly given adequate cautions during the course of the formal tape recorded interviews conducted by Sergeant Paloucci and Constable Edwards.

There was a further attack upon the voluntariness of the accused's preparation of the list of addresses and map in the interview room after the return from the trip around Fannie Bay, upon the basis that there had been an inducement made by Sergeant Paloucci when he told the accused that it would be better for him to get everything done at the one time. Words to that effect were used by Sergeant Paloucci and it was immediately thereafter that the accused, in the interview room, placed markings on the map and prepared the list which were admitted into evidence upon the voir dire. Dixon J. in McDermott v The King (1948) 76 CLR 501 at 511 said that it is a definite rule of the common law that a confessional statement cannot be voluntary if it is preceded by an inducement held out by a person in authority and the inducement has not been removed before the statement is made.  The inducement may take the form of some fear of prejudice or hope of advantage exercised or held out by the person.
Similarly in The King v Lee (1950) 82 CLR 133 at 144 the Full Court of the High Court speaking of confessional statements said that "any one of a variety of elements, including a threat or promise by a person in authority, will suffice to deprive it of a

voluntary character." Those remarks leave open the question of whether an inducement is of itself sufficient to deny the quality of voluntariness to a confessional statement made after it or whether such a consequence only flows if the Crown fails to satisfy the onus of showing upon the balance of probabilities that the inducement did not cause the statement. There are authorities in each direction (see the discussion in Gillies
Law of Evidence in Australia at p. 490), but I consider that I should follow what was said by Dixon, Evatt and McTiernan JJ. in Cornelius v The King (1936) 55 CLR 235 at 245 "At common law no confession is admissible in evidence unless it is a free and voluntary statement. If it is made as a result of violence, intimidation, or of fear, it is not voluntary. It is not voluntary if it is given in consequence of a threat made, or a promise of advantage given, in relation to the charge by a person in authority, as, for instance, an officer of police." There is no direct evidence that the accused prepared the list and marked the map as a consquence of the Sergeant's remarks. He had previously pointed out a number of premises in respect of which he indicated he had committed offences, and it is not suggested that there was any inducement held out in respect of them. He continued to volunteer information in a different form.

It is now necessary to consider whether or not it would be unfair to admit the confessional evidence because it would be unfair to use it against the accused in the circumstances in which the confession was made. The principle ground advanced in support of the exercise of that discretion put forward on behalf of the accused was that he had been detained unlawfully in custody prior to his confessions. A chronological schedule of the events from the time the accused was apprehended until he made his last confession during the interview with Sergeant Paloucci and Sergeant Edwards follows. It is taken from the formal chronology required to be kept by police when a suspect is being detained and the police are doing so relying upon s. 137 of the
Police Administration Act. The details are supported by the other evidence.



CHRONOLOGY OF EVENTS


Time Taken
Activity	From	To

Arrested Charlotte Street, Fannie Bay

0051

Conveyed to Darwin Police Station to other investigating members

0051
0100 liaise with
Conveyed from Darwin to Nightcliff
0100

0122 Police Station
Questioned re bona fides, warrants & housebreaking implements
0122

0316 possession of
Conveyed to Parap & Fannie Bay areas vehicle & returned to
Nightcliff Station

0316
0336 questioned in
Formal typed ROI conducted

0336
0425
Conveyed to Berrimah Police Centre
0435

0445
Processed through watchhouse and

0445
1045 placed in cells
Enquiries re breaks in Fannie Bay - duties in Nightcliff
0845

1045 Info from general
Out of cells to CIB interview room No. 2

1045

Question suspect re breaks


1100
Mobile to Fannie Bay/Parap area Sherwood pointed out units & houses that he had either entered or tried to enter

1100

Returned to Berrimah


1212
Accused supplied with meal
Went over map of area and picked out that he had broken into

1212

1435 more houses

Returned to cells - further enquiries
1435

1500 into alleged break ins
Attendance of evening shift investigators
1500

1745
Paloucci/Edwards briefing and review of paperwork obtained to date. Location of relevant Crime Reports for Fannie Bay and Parap area. Interview taping room




1745



1800 being used by
Dets Hofer and Mosley on another matter. Unavailable to
investigating members. During delay



1800


1900 meal supplied
to accused and meal break by members



1910
Removed from cells to CIB interview Introductions, glass of water supplied. Preliminary interview re Crime Reports.

1910
2002 room.
Commencement of interview - 1st tape

2002
2030
Commencement of 2nd tape

2047
2115
Interview suspended for coffee break. Visit to toilet by accused and

2115


2135
Sgt Paloucci



Interview room required by other Police
2150

2329
(interview time)
During this break, Sherwood placed in interview room and supplied with coffee, water and cigarettes



Sherwood requests to make phone call to father in Victoria. Sherwood made phone call to his father in Victoria
2330


Taken to Audio Interview Room

2355

Complete interview


0045




It is not necessary to detail the law relating to the exercise of a discretion

to exclude a confessional statement voluntarily made. In its various applications it is to be found in the High Court in McDermott v The King (1948) 76 CLR 501,
Bunning v Cross (1978) 141 CLR 54, The King v Lee (1950) 82 CLR 133,
McPherson v The Queen (1981) 147 CLR 512, Cleland v The Queen (1982) 151 CLR 1,
Duke v R (1989) 83 ALR 650, Van der Meer v R (1988) 82 ALR 10, and Williams v The Queen (1986) 161 CLR 278 (the last particularly dealing with the
questioning of suspects illegally detained in custody). Those cases have recently been reviewed and applied in this Court in rulings on the voir dire by Kearney J. in
The Queen v Bakewell (10 May 1989), The Queen v Ella (2 July 1990) and by Nader J. in The Queen v Heiss & Kamm (16 July 1990) (all unreported). So far as this case is concerned it is submitted on behalf of the accused that the discretion to exclude the voluntary confessions from the evidence at the trial ought to be exercised either alternatively or cumulatively because it would be unfair to the accused to admit them, and because of the public interest in protecting an individual from unlawful and unfair treatment. As Dawson J. expressed it in Cleland at p. 33 "The distinction which can be usefully drawn is	a distinction between unfair, improper or illegal methods (and all
three may be merely different aspects of the same thing) of obtaining evidence and evidence which it would be unfair to use against the accused because its reliability has been affected by the unfair, improper or illegal methods used to procure it."
It is not here suggested that the accused's initial arrest and detention were illegal, but that his detention became illegal and any confession made after that time, although voluntary, ought to be excluded in the exercise of the discretion. It is unfortunate that the prosecutor did not seek to place into evidence the warrants of commitment upon which the police initially relied in part to justify taking the accused into custody. The assertion that there were such warrants does not seem to have concerned the accused, but without that further evidence I am unable to say whether his detention at the Berrimah Police Centre during the whole of the period until the

completion of the formal taped interviews was completed was lawful. But that is not part of the accused's case nor has he contended that the police did not have power to take him into custody when first apprehended upon the basis that he had given a false name and was found in possession of the tools. What is complained of is that he was not granted bail under the Bail Act or otherwise released from custody and not brought before a justice or a court of competent jurisdiction as soon as was practicable after he was taken into custody (Police Administration Act s. 137(1)). That provision is subject to ss (2) of that section which reads as follows:

"(2)	Notwithstanding any other law in force in the Territory (including the common law), a member of the Police Force may, for a reasonable period, continue to hold a person he has taken into lawful custody in custody to enable - (a)	the person to be questioned; or
	investigations to be carried out,

to obtain evidence of or in relation to an offence involving that person, whether or not -
(c)

it is the offen ce in respe ct of whic h the perso n was taken into custo dy; or

(d)	the offence was committed in the Territory."



The Crown argues that the holding of the accused in custody was to

enable him to be questioned and investigations to be carried out to obtain evidence in relation to offences relating to unlawful entry into premises and stealing therefrom in the Fannie Bay area. It was not for any such offence that he was taken into custody, but the subsection makes it clear that that does not matter. What does matter is whether or not he was detained for those purposes for other than a reasonable period. What is a reasonable period would appear to be a matter within the discretion of the Court, but the Court may in the exercise of that consideration take into account a number of issues which are set out in s. 138 of that Act. In the circumstances of this case the relevant matters are:

	the time taken for investigators with knowledge of or responsibility for the matter to attend to interview the accused;


	the number and complexity of matters to be investigated;



	-
	the need for members of the Police Force to assess relevant material in preparation for interviewing the person;


	-



	-



	the need to visit the place where any offence under investigation is believed to have been committed or any other place reasonably connected with the investigation of any such offence;


	-



	-
	-

	-
	-

	the time the person in custody has been in the company of police prior to and after the commencement of custody;


	the time during which the investigation or questioning of the person was suspended or delayed - (i)	to allow the person to rest; or

(ii)	-


As already indicated there was good reason for the police who first detained the accused to suspect that the accused may have been involved in housebreaking offences. The time and place where he was found and the tools found in his possession would justify such a suspicion, particularly since, as was well known to the police, there had been a number of housebreaking offences in that very area. The accused's story that the tools were only used for stealing cars led to investigation of that aspect of his conduct and in particular in relation to the blue Commodore. During the course of the formal questioning of the accused in respect of that matter it was put to him that he had been involved in housebreaking, but he denied having any such involvement. I bear in mind that the admission in relation to the stealing of the motor car and completion of investigations in that regard did not conclude until 0445. The further detention of the accused in relation to the housebreaking matters obviously required that the investigation or questioning of him be suspended or delayed to allow him to rest and apart from being offered refreshment a period of 6 hours elapsed prior to

his being spoken to regarding the housebreaking matters by Sergeant Edwards and Constable Fensom. After the initial interview, during which the accused agreed to show those police the premises into which he said he had unlawfully entered, he voluntarily went with them for a tour around the area taking somewhat over an hour, returning to Berrimah Police Centre at 1212 when he was supplied with a meal. He was at the same time provided with a map and invited to indicate any other premises on it. With the information provided during the motor vehicle journey and from the map and an address list prepared in the interview room, those police commenced searching through police records with a view to seeing if there were reports involving the premises indicated by the accused. In the intervening period from 1212 to 1435 the accused had a meal. In the meantime arrangements had been made for the police with responsibility for unlawful entry matters, Sergeant Paloucci and Sergeant Edwards, to be called on duty an hour earlier than they were due to commence that afternoon so that they could take over the investigation. They commenced duty at 1500 hours, were briefed by the retiring police and continued trying to match the premises identified by the accused with those in respect of which there were crime reports and that took two and three quarter hours. At the expiry of that time it was intended that the accused be interviewed and that that interview be tape recorded, but the equipment was in use by others and the opportunity was taken for a meal to be supplied to the accused and for the members to also have a meal break. That took about an hour and at 1910 the interview commenced. That interview, which was tape recorded, continued until 2115 when, at the conclusion of the second tape, the interview was suspended for refreshment. Unfortunately when it was sought to continue the interview the room was again occupied by police conducting another investigation and the tape recording could not be resumed until 2329, during which time the accused was supplied with refreshment and cigarettes. At 2330 the accused was permitted to make a telephone call to his father. At 2355 the final tape recorded interview commenced and was completed fifty minutes later.



It might be thought that it ought not to have taken police so long to check the information given to them by the accused against crime reports and that thus he was detained unreasonably whilst they undertook that part of the investigation.  However, the evidence shows that the notes kept by Constable Fensom in the motor car whilst travelling around Fannie Bay disclosed 37 separate premises as having been identified by the accused and the notes made by the accused in the interview room after that trip indicate a further 21 premises. When the accused was given the opportunity to indicate whether or not he confessed to unlawful entry into premises detailed on crime reports he selected 22, none of which related to the premises identified by him whilst on the Fannie Bay journey, 9 of which married up with the indications given by him on his list and 13 of which had not been previously identified. Clearly the number of matters to be investigated arising from what the accused had volunteered required time to be investigated and the disparities between the premises identified by the accused and those recorded as being the subject of crime reports to the police had a degree of complexity which was no doubt time consuming.  It was not unreasonable for the police to detain the accused pending the availability of the interview room with the tape recording machinery in the circumstances of this case. Given the pressure upon investigating police of recent times to use recording devices in respect of confessional material, it is not unreasonable for them to defer an interview for a reasonable time until such facilities are available and I do not think that the time of the delay in this case was unreasonable. Persons accused of a crime may well have to accept that given the criticisms which may be made of police who fail to record confessional material by way of audio or video tape they may have to be detained longer than would otherwise be necessary until the necessary facilities to enable that recording to be done can be utilised. (The decision of the High Court in McKinney v R (1991) 98 ALR 577 was published after these reasons were in the course of preparation, but goes to reinforce

those comments).


In his reasons for decision in The Queen v Heiss & Kamm Nader J. suggested, at p. 43, that there were two questions that the Judge must ask himself (providing the taking into lawful custody is established), to the following effect:

Was it reasonable in all the circumstances to continue to hold the accused in custody (without bringing him before a justice as soon as is practicable) to enable him to be questioned or to enable investigations to be carried out or both?

To that question I would unhesitatingly answer Yes.


His Honour then suggests that the further question to be asked is:


Was the period from the time of arrest up to and including the time during which the accused made a challenged confessional statement a reasonable period to continue to hold the accused in order to question him or to carry out investigations, or both?

Again my answer is "Yes", whether the challenged confessional statement be what was said and indicated by the accused during the investigations conducted by Sergeant Newman and Constable Fensom or whether those disclosed in the formal tape recorded interview conducted by Sergeant Paloucci and Sergeant Edwards. No more than a reasonable time elapsed from when the accused had the opportunity to rest after the interview at Nightcliff until he was first spoken to regarding the other offences at 1045 that morning. During that stage of the investigation the police involved appeared to have

done all that they could and within reasonable time to progress the investigation. There was nothing unreasonable about the time taken by those who had the particular responsibility for investigating unlawful entry matters to absorb the information previously gathered (including the crime reports), conduct the initial interview with the accused and then prepare for and conduct the formal tape recorded interview. Breaks in the process for meals and refreshment and visits to the toilet were properly taken and the time allowed was reasonable in each case. Although it does not appear to be part of the specific list of matters to be taken into account as set out in s. 138, I have no difficulty in allowing the police time to obtain the use of recording equipment and in this case the time taken was not unreasonable. The requirements of ss. (2) of s. 137 of the
Police Administration Act have been satisfied and the accused was not unlawfully held in custody at any time at which he made confessional statements to the police investigating these matters. In the circumstances it is not necessary for me to consider whether or not the common law discretion to allow confessions made whilst a person is unlawfully held in custody (the circumstances not falling within s. 137 of the Act) arises.

Rulings are also sought as to admissibility of certain evidence upon the grounds of relevance upon the trial. In that regard I think it is first necessary to consider the proceedings upon the indictment to date. The original indictment presented contained 2 counts of aggravated unlawful entry of a building contravening s. 213(1) &
(4) of the Criminal Code, 14 counts of aggravated unlawful entry of a building in contravention of s. 213(1)(4) & (5) of the Code, 3 counts of attempted aggravated unlawful entry of a building in contravention of s. 213(1)(4) & (5) of the Code (read with s. 277(1)) and finally 8 counts of stealing in contravention of s. 210(1) of the Code. Section 213 of the Code creates the offence of unlawful entry into a building with intent to commit an offence therein; it is a circumstance of aggravation if the person does so

with the intent to commit a crime, ss. (4), and if done at night time, ss. (5). Section 277(1) creates the offence of attempting to commit a crime. In all there were 27 counts. One of the counts alleged an offence on 22 April, 3 on 23 April, 4 on 24 April, 3 on 26
April, 4 on 2 May, 3 on 18 May and 9 on 19 May. They related to 19 separate premises from two closely related geographical areas. Such counts as related to stealing were in respect of stealing from premises into which it is alleged unlawful entry was made. In each case it was alleged that cash was stolen. Section 341 of the Criminal Code provides that where before a trial the Court is of the opinion that the accused may be prejudiced or embarrassed in his defence by reason of his being charged with more than one offence on the same indictment, or that for any other reason it is desirable to direct that the person should be tried separately for any offence or offences charged in an indictment, the Court may order a separate trial of any count or counts. An application was made, and I, having ruled that there was merit in the application, counsel for the Crown and the accused agreed that there should be a separate trial on 6 of the counts on the indictment.

It is also necessary in this context to examine the evidence with a view to ruling on any of it which will not be admitted upon the basis that it is more prejudicial to the accused than probative of any of the matters in issue at the trial. A great deal of the evidence upon the voir dire turned out to have had nothing to do with the offences upon which it is intended to proceed to trial at this stage. That evidence though relevant upon the voir dire, is not necessarily so upon trial and some of it may also be open to be excluded because of its prejudicial nature.
So far as the case for the Crown is concerned there is nothing relevant in relation to the counts upon which the trial is to proceed, led upon the voir dire, until Sergeant Paloucci and Sergeant Edwards first spoke to the accused at the Berrimah Police Centre. The fact that he happened to be at the Berrimah Police Centre at that

time would inevitably come out in the evidence and I would give the jury a firm instruction that they are not to draw any conclusion prejudicial to the accused because of that fact. Although sufficient to raise a suspicion in the mind of a policeman which might well justify making a further investigation, the fact that the accused was found at 0050, in an area where there had been a number of unlawful entries, carrying a bag with the particular tools in it (including screwdrivers and a torch), all that is irrelevant to any of the charges upon trial. To lead that evidence would necessarily mean that the accused's explanation would have to be put into evidence and that would necessarily lead to the disclosure that he had told police that he used the tools for stealing cars, a matter reflecting upon his credit and demonstrating a criminal propensity, but having nothing to do with unlawfully entering buildings and stealing from them. It follows that nothing which occurred at the Nightcliff Police Station is relevant to the Crown case, nor in the fact that he was thereafter conveyed to, and detained at the Berrimah Police Centre. The conversations with Sergeant Newman and Constable Fensom at the Berrimah Police Station, what happened during the trip around the Fannie Bay area and after their return to Berrimah presents difficult issue. On the one hand there are general confessions of offences of the type contained in the indictment, but none of the premises identified by the accused whilst they were driving around Fannie Bay are the subject of any count on the indictment, let alone those to proceed to trial at this stage. However, the list made out by the accused in red ink contains 22 addresses of which 8 are referred to on counts on the indictment, but only 2 feature in the matters now to go to trial.
There are also upon that list quite a number of other markings in what appears to be different handwriting and made with different pens which have not been strictly proved. They were clearly not made by the accused, and for these purposes I can assume that they were made by police in an effort to link the addresses on that piece of paper with crime reports. The volume of irrelevant information on that piece of paper and its minimal value in the Crown case satisfies me that its prejudicial value is such that it

ought not to be introduced into evidence in that case. Much the same reasoning would lead me to exclude the map upon which the accused marked in red crosses the location of other premises at which he committed offences.

That only leaves the evidence of the interviews conducted by Sergeant Paloucci and Sergeant Edwards with the accused commencing after 1500 and completing at 0045 the following day. But here again there is an abundance of confessional material going beyond that relating to the offence for which it is intended to proceed to trial at this stage. There are 22 separate premises referred to during the course of that interview of which only 4 are the subject of the offences to proceed to trial at this stage. Evidence relating to offences other than those to proceed to trial at this stage is not admissible upon that trial. I have been told nothing as to what similarities, if any, there are between the offences which are to proceed nor in relation to them and the matters which are not now to proceed. The offences charged are similar but that is as far as it goes. Notwithstanding the agreement which has been reached it will still be my duty in due course to consider a direction to the jury sufficient to guard against prejudice to the accused where evidence admissible towards proof of his guilt of one of the offences is not admissible in respect of another (see Brennan J. in Sutton v R (1984) 152 CLR 528 at 542). In De Jesus v R (1986) 68 ALR 1) Dawson J. at p. 16 said "The risk of prejudice is, of course, the risk that, notwithstanding any direction to the jury to consider the offences separately, they will treat the evidence upon one charge as evidence of similar facts in support of the other. Similar fact evidence is excluded by the law where it can do more than demonstrate a criminal propensity, because the prejudicial effect of the evidence is far greater than any relevance which it might have. However, where the evidence has relevance beyond the showing of a criminal disposition then it will be admissible provided its probity value is sufficient to outweigh its prejudicial effect." Evidence going to matters other than those counts the subject of

the separate trial is inadmissible because irrelevant, and, although irrelevant material may sometimes find its way into evidence, it will also be excluded in this case because of its highly prejudicial nature. That may require that there be extensive editing of the taped material to delete irrelevant and prejudicial portions. As Kirby ACJ. noted in Domican v R (1990) 46 A Crim R 428 at 438 "The tender of such edited records is well established. It represents the compromise which has been struck between provision to the jury of relevant admissions and deletion from the interview of material that is irrelevant or disproportionately prejudicial", and see the authorities there cited. That may be so even if there is risk of prejudice in proceeding in that way because it may be apparent to an intelligent juror that the record of what was said has been edited to protect the accused from other damaging material. In the case of tape recorded interviews extending over an extended period of time, as here, editing the material may be impractical and as was observed by Hunter J. in Martin v R (1990) 48 A Crim R 208 at 211 "If the irrelevant and prejudicial statements are excluded from the conversation, the remainder will present an unreal and unintelligible version of what in fact happened." However, as his Honour goes on "In those cases, it is appropriate to admit those portions of the conversation which form an integral part of that conversation where the remainder could not properly be understood without their inclusion." Of course, I can see no objection to the investigating police simply giving evidence viva voce of what passed between them and the accused in respect of each of the matters which are to proceed to trial. By consent of counsel for the accused those relevant portions of the tape could be transcribed and the transcription placed in evidence.

The conversation involving the accused and the police some weeks after the 20 May I rule to be inadmissible in the Crown case unless the accused, during the conduct of the trial, seek to raise against police allegations such as were raised upon the voir dire. It would tend to negate his accusations of violence and threats of violence and

thus be material to the issue of the weight which the jury would be invited to place upon the confessions which he made. My rulings have been only in relation to evidence admissible in the Crown case. It is open to the accused to raise the matters put forward as the foundation for his request for the voir dire should he wish to do so. Consistent with its duty I would expect the Crown to make the other police officers available.

