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						First Defendant
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						Second Defendant

MASTER COULEHAN: REASONS FOR DECISION
(Delivered 29 February 1996)

By writ filed on 11 August 1995 the plaintiff claims damages for defamation arising out of a letter dated 15 June 1995 signed by the second defendant, apparently on behalf of the first defendant.

The writ was served on the first defendant on 6 September 1995 when it was handed to the second defendant, the Public Officer of the first defendant, at Groote Eylandt.

The second defendant entered an appearance, through his solicitors, on 21 September 1995.   On 12 October 1995 the solicitors filed a notice of ceasing to act, without seeking leave as required by O.20 Supreme Court Rules.

The first defendant did not appear.   The reason given by the second defendant in his affidavit sworn 11 February 1996, was that he thought the writ was only for him as Town Clerk.

Interlocutory judgment for damages to be assessed was entered against the first defendant in default of appearance on 12 October 1995 and against the second defendant in default of defence on 19 October 1995.

The second defendant deposes that he arranged for legal representation through an intermediary in Darwin.   When he received the notice that his solicitors had ceased acting on his behalf he advised the intermediary and assumed that the matter was in hand.

This proceeding was subsequently listed to be heard as an assessment of damages on 13 December 1995.   The second defendant deposes that he received notice that judgment had been entered when he was served with the notice of hearing.

The summons issued on behalf of the defendants seeking an order setting aside judgment was filed on 12 December 1995.

On 13 December 1995 the hearing was adjourned and directions were given that the defendants file and serve any affidavits to be relied upon by 1 February 1996.   
The affidavits were filed on 12 February 1996.   According to the solicitor for the second defendant the reason for the late filing of the affidavits was a delay in obtaining funding.   The plaintiff has objected to the use of these affidavits because of the failure to comply with the direction, however does not intend to file any answering affidavits.   In the absence of any prejudice I allow the affidavits into evidence subject to any particular objections.

The plaintiff objects to the evidence of Richard Herbert, Paul Barra, Wesley Mamarika and Claude Mamarika on the grounds that notice was given that they attend for cross-examination and they have not been made available.

Order 40.04(2) Supreme Court Rules provides that the Court may order that a deponent be examined.   Such an order is discretionary and requires some consideration of the grounds for such cross-examination.    (See La Trinidad Ltd v Browne (1887) W.N. 208).

Broadly the grounds are that it is intended to put to them allegations tending to contradict evidence relating to the defence.   However, it is not clear that the effect of such cross-examination would be sufficient to negate the defences raised as distinct from raising doubts as to their validity.   It is not appropriate that the Court fully canvass the merits of the defence in an application of this nature.   The deponents are not required to attend for cross-examination.
The plaintiff objects generally to hearsay in the affidavits relied on by the defendants and cited Palmer v Prince (1980) W.A.R. 61.   However, this decision is predicated on the opinion that an application to set aside a default judgment is not interlocutory (cf. Heller Financial Services v Solczaniuk (1989) 99 FLR 304) and may be distinguished on the basis that the affidavit in question was not sworn by a person who had knowledge of the facts.

In relation to the affidavit of Paul Barra, sworn 11 February 1996, the plaintiff makes the following objections:-
(1) as to paragraph 8, it is objected that this contains hearsay.   This is so, however it is clear that the deponent derived his information and belief from the young people working in the garden and I consider that the grounds are sufficiently set out;
(2) as to paragraph 9, it is objected to that this may contain hearsay.   Insofar as the deponent relies on information and belief I consider that the grounds are sufficiently set out;
(3) as to paragraph 11, it is conceded that the last sentence is objectionable and it is struck out;
(4) as to paragraph 12, it is objected that the first sentence is a conclusion of law.   I consider that it may properly be interpreted as a question of fact and is admissible.

(5) as to paragraph 14 it is objected that the third and last sentences are hearsay.   I consider that the grounds for information and belief are sufficiently set out.


In relation to the affidavit of Wesley Mamarika, sworn on 11 February 1996, the
plaintiff objects to paragraph 9 on the grounds that it contains hearsay.   It appears from a reading of the whole paragraph that the deponent is deposing as to his 
information and belief based on what he had been told by the two named persons .   
I consider that this paragraph is admissible.

The matters to be considered on an application of this kind have been set out by Muirhead A.C.J. in Pagett v Davies 36 NTR 17, 21.   (See also Davies v Pagett 70 ALR 793).   The failure to comply with the Rules and the delay in making the application have been satisfactorily explained.   The argument was directed to whether there was a defence.

In substance, the allegations relied on in establishing the defamation are that:-
6. (a) 	the plaintiff committed an unlawful act by wilful destruction of 			property ;
	(b)	the plaintiff was ill equipped and unsuitable for work among
		aboriginal people.
The defendants submit that an issue arises as to whether paragraph 6(b) is capable of being defamatory.   This argument was not fully developed.   For the purposes of this application I consider that this argument remains open.

The defendants also submit that the statements the subject of the allegations may be justified.   There is evidence that the plaintiff removed the plants and damaged irrigation equipment without authority.   There is also evidence which may support the allegations made in paragraph 6(b).   The evidence is sufficient to support an arguable case.

The defendants also rely on qualified privilege.   It is arguable that there was a common interest and reciprocal duty in respect of the contents of the letter (see Watt v Longsdon (1930) 1 K B 130, 147-8).   The project was intended to benefit the community and its members were involved in its implementation.   All the recipients of the letter arguably had some interest in the implementation of the project.   Jabani Lalara is not mentioned in the supporting affidavits as having such involvement, however it appears from the minutes of the meeting of the MMSTA Inc. held on 19 July 1995 that he was its Chairman.

If the first defendant had no such interest or duty, as is argued on behalf of the 	plaintiff, the claim against this defendant is based on its alleged vicarious liability 	for 
the acts of the second defendant.   It follows that its defence would rely upon that 	of the second defendant.
It is submitted on behalf of the plaintiff that the contents of the letter prima facie demonstrates an improper purpose.   I do not consider that this may be established with sufficient certainty for the purpose of this application.

I am satisfied that there is a defence to the plaintiff’s claim.   I order that judgment 	against the defendants be set aside and that they have leave to defend.


