

13

PARTIES:	MARTIN LUDWIG SCHRIMPF

	AND

		GOTTLIEB THOMAS SVIKART


TITLE OF COURT:	SUPREME COURT OF THE NORTHERN TERRITORY

JURISDICTION:	SUPREME COURT EXERCISING TERRITORY JURISDICTION

FILE NO:	JA41 OF 1995


DELIVERED:	23 April 1996


HEARING DATES:	19 April 1996


JUDGMENT OF:	Kearney J






REPRESENTATION:

Counsel:

	Applicant:	J. Gibson
	Respondent:	M.G. Fox


Solicitors:

	Applicant:	Northern Territory Legal Aid Commission
	Respondent:	Office of the Director of Public Prosecutions


Judgment category classification:	B
Judgment ID Number:		kea96011
Number of pages:		22
3

kea96011


IN THE SUPREME COURT OF
THE NORTHERN TERRITORY
OF AUSTRALIA 
AT DARWIN


No. JA41 OF 1995

	IN THE MATTER of the Justices Act

	AND IN THE MATTER of an appeal against a sentence imposed by the Court of Summary Jurisdiction at Darwin


	BETWEEN

		MARTIN LUDWIG SCHRIMPF
			Appellant


	AND:


		GOTTLIEB THOMAS SVIKART
			Respondent


CORAM:	KEARNEY J


REASONS FOR DECISION

(Delivered 23 April 1996)

		An appeal against the severity of a sentence imposed by the Court of Summary Jurisdiction at Darwin on 30 October 1995 was argued before me on 19 April.  I allowed the appeal, quashed the sentence imposed and re-sentenced (p21), for reasons to be later stated.  These are the reasons for that decision.
		The proceedings in the Court below
		(1)	The facts as admitted
		On 30 October 1995 the appellant appeared before the Court on a charge that on 15 November 1994 at Palmerston he had unlawfully assaulted one Lawrence William Young in circumstances of aggravation, namely:
(1)	that he had threatened Mr Young with an offensive weapon, a baseball bat; and
(2)	that Mr Young had suffered bodily harm from his assault; 
	
Under s188 of the Criminal Code this charge of aggravated unlawful assault carries a maximum penalty of 2 years imprisonment, on summary conviction.
	
	The appellant pleaded guilty.  The facts he admitted were as follows:
On the afternoon of 15 December 1994 the appellant was at his home.  While he was there his de facto wife and her father went to the house of a neighbour to pursue a dispute over the behaviour of the appellant’s children.  They believed at that time, incorrectly, that the neighbour had reported them to the Child Welfare authorities.  The dispute flared up in the neighbour’s driveway and became heated.  The appellant could hear the raised voices from his loungeroom.  When he looked out he saw his wife and her father engaged in a physical confrontation with other neighbours.  

The appellant sped to the disturbance, picking up his 6 year old son’s aluminium baseball bat from just inside his front door. On arriving he immediately swung the baseball bat at another neighbour, Mr Lawrence Young, striking him on the head.  He then delivered a second blow in the region of Mr Young’s back and shoulder.  

The victim began to bleed profusely from the wound to the right side of his head. He had come to the scene to enquire of the neighbour what was going on, and to render assistance.  At the time he was struck by the appellant he was arguing with the appellant’s wife’s father, Mr Politch, and the wife.  He had just pushed Mr Politch aside.  As a result of the assault on him, Mr Young could not work for several days, because the pain in his head caused him headaches.

The appellant was interviewed by the police later that evening.  He admitted he had committed the offence.  He said that he had become concerned and angry when he saw his wife and father-in-law involved in a physical confrontation.  He agreed that he had over-reacted when striking Mr Young with the child’s baseball bat.

	The medical evidence before the Court showed that Mr Young had sustained a lacerated wound about 5cms long in the right parietal area of his head; it required 7 stitches.  He also sustained a graze cm long on the bridge of his nose, bruising on the left side of his chest covering some 3 x 12cms, and a swelling near his right thumb.  
	His Worship found the offence proved. 
	The appellant had 15 previous convictions, but none for assault or for offences of violence; they were all traffic-related offences, extending from 1976 to 1993.
	(2)	The submissions
	The appellant’s then counsel, Mr Brown, submitted that the appellant’s behaviour was out of character for him, and that he and his wife had since moved away from the area to avoid any further trouble.  

	Mr Brown submitted that the confrontation which led to the appellant’s intervention, amounted to some pushing and shoving. Mr Young said he had stopped his car.  As he alighted, the appellant’s wife came at him; he pushed her out of the way.  Her father then came at him with his walking stick.  He grabbed the father by the throat and pushed him back to the fence.  It was at that time that he was hit by the appellant.

	Mr Brown submitted that the appellant had not encouraged his wife and father-in-law in their dispute with the neighbour; he had simply over-reacted when he heard the angry voices, heard his wife calling out that she was being hit, and then saw the victim hit his father-in-law.  

	Mr Brown submitted that the appellant was not a bellicose person, or a fighter;  an unfortunate conjunction of circumstances had led to this assault, which the appellant regretted.  He submitted that there was little likelihood of a recurrence of such behaviour by the appellant, as he had moved away from the neighbourhood.  He referred to the appellant’s stable family circumstances, and his good work record.  He conceded that it was a serious assault, but submitted that it had happened quickly and without thought, against a background which the appellant had reasonably misconstrued as an assault on his wife and her father, not knowing at the time that they had instigated the confrontation.

	Upon his Worship indicating that he was considering imposing a sentence of immediate imprisonment Mr Brown submitted that service of any such sentence should be wholly suspended.  The prosecutor, Ms Roussos, emphasised the need for the sentence to provide for general deterrence, so as to spell out to others that such disputes should not be solved by resort to weapons.  

	(3)	His Worship’s decision
	After a brief adjournment for consideration his Worship delivered judgment as follows:
“HIS WORSHIP:  An essential part of Mr Schrimpf’s plea was that he misconstrued the background to the matter.  I have to say that I have a doubt about this, but of course any doubt is resolved in his favour.  Mr Schrimpf thought that his daughter and his father-in-law were under threat.  But the real situation is that in fact they had been the aggressors and were aggressive towards Mr Young when Mr Young was taking steps to ward off their aggression.

… the benefit of the doubt is extended to Mr Schrimpf and I deal with his matter on that basis.  The doubt comes about because he was at home on this day, his daughter and father-in-law went across the road to talk to a neighbour - - -

THE PROSECUTOR:  Excuse me sir for interrupting; just for the court records, it’s ‘de facto’.  You’ve mentioned ‘daughter’.  I just bring it to your attention.

HIS WORSHIP:  Sorry, I’m confusing the matter with Mr Politch’s matter.  Very well, we’ll start again.” (emphasis mine)

I interpose to note that, as will later appear (p7), his Worship had clearly heard an earlier proceeding involving a charge against Mr Politch, the appellant’s father-in-law, in which the Police ultimately offered no evidence.  Ms Gibson of counsel for the appellant on the appeal, noted this initial confusion in his Worship’s mind between the two cases, and submitted that later (pp7-8) it wrongly led his Worship to draw into and utilise in this case material he had gleaned from Mr Politch’s case.  His Worship re-commenced:

“ … Mr Schrimpf lived in a house in Palmerston.  In that house he lived with his de facto spouse and his father-in-law, whose name is Politch.  An essential part of Mr Schrimpf’s plea … is that he misconstrued the background to the situation [which arose in the neighbour’s driveway].

Mr Schrimpf thought that his de facto spouse and his father-in-law were under threat.  But the real situation is that they had in fact been the aggressors, and that Mr Young was trying to ward them off.

Now, as I’ve indicated, Mr Schrimpf gets the benefit of the doubt here [as regards misconstruing the situation].  But the doubt is very easy to expose and very easy to explain.”  (emphasis mine)

I interpose that his Worship having rightly accepted that the appellant had “the benefit of the doubt” on whether he had misconstrued the situation in the neighbour’s driveway, to proceed to “expose” and “explain” the doubt involved misdirection.  His Worship should have proceeded to judgment on the basis that the appellant assaulted Mr Young while under a mistake of fact that Mr Young was assaulting the appellant’s wife and father-in-law; that was what “the benefit of the doubt” entailed.  As will be seen (pp7-8), in exposing and explaining the doubt his Worship relied on material which was not in evidence before him in these proceedings; that is impermissible.  His Worship continued:

“Mr Schrimpf was at home this day … when his de facto spouse and his father-in-law went across the road to speak to the neighbour about a problem.  He lived with his father-in-law; I’ve seen his father-in-law’s record and I find it very, very, very difficult to believe that he would not know his father-in-law is a person who is rude, who has a mouth and who is intemperate”.  (emphasis mine)

I interpose to note that his Worship’s knowledge of the  character and customary behaviour of the appellant’s father-in-law must have stemmed from his having earlier heard “Mr Politch’s matter” (p5). Nothing about these aspects of the father-in-law had been adduced in these proceedings, and Mr Brown was not afforded any opportunity to deal with his Worship’s conclusions thereon.  His Worship continued:

“I find it very difficult to believe that when his father-in-law and his de facto spouse went across the road, there would not be intemperate or improper behaviour.  His father-in-law has a mouth, he has an aggressive tendency.  It’s not beyond the realms of possibility that Mr Schrimpf’s first reaction when he heard of the difficulties or problems across the road, is to think:  ‘What have they’ - meaning my father-in-law and my de facto spouse - ‘done?’  Now, you’ve got to bear in mind that he has lived with his father-in-law, he’s lived with his father-in-law’s daughter, he would best know what these people are like in dealing with other people.  However, as I’ve said, the doubt is mentioned [as to the appellant having misconstrued the situation] and the doubt is resolved in favour of the defendant.  The defendant thought that his de facto spouse and his father-in-law were under threat.”

As noted earlier, none of this material relating to the father-in-law had been adduced in these proceedings; it wrongly led his Worship to speculate as to what the appellant’s “first reaction” may have been.  That speculation was not based on any material before the Court which his Worship had drawn to the attention of Mr Brown; he had no opportunity to deal with those matters or the speculation.  In the last two sentences his Worship returned to the correct path laid out by the evidence before him; unfortunately, but clearly enough, his attitude towards the appellant had been coloured by the speculation he had earlier mentioned.  His Worship continued:

“It’s an essential part, or an acceptance in his plea, that he over-reacted; and that is very clear, that he over-reacted.  Questions spring to mind.  Why did he have to arm himself?  Why did he have to hit out before asking, having gone over the road:

	“What’s the problem?  What’s the problem, Mr Young?  Why are you doing this to my father-in-law?”  

Why didn’t he interject himself, put himself between Mr Young and his father-in-law, and ask what the problem was?

If he felt the need to hit somebody with the bat, why did he have to first of all hit on the head?  Why not, for example, hit at the back of the knee?  If somebody is hit at the back of the knee, they collapse, they fall over.  They’re not then in a position to hurt somebody else.  Why hit on the back of the head?

[It is] very clear that there was an over-reaction here [by the appellant].  Very clear that there was an over-reaction, even if Mr Schrimpf thought that his de facto spouse and his father-in-law were under threat.”  
emphasis mine)

I note that the use of the words emphasised, “even if” instead of “even though” may indicate that his Worship was not approaching the case on the firm basis that he had earlier indicated - that the appellant believed “that his de facto spouse and his father-in-law were under threat”.  If so, that would be erroneous; however, the meaning of “even if” in its context, is equivocal.  I note that the appellant rightly conceded immediately to the Police that he had over-reacted in striking Mr Young as he had, although he understood his wife and father-in-law then to be on the receiving end of an assault by Mr Young. The over-reaction is in no way to be excused; but in human terms, on that assumption, it is very understandable.   His Worship continued:

“Mr Brown to my mind has done the best he can here.  I think he sees the difficulty.  He has really just hammered the fact that:

(1)	There’s been an over-reaction.

(2)	Mr Schrimpf has relocated out of the area.

(3)	He’s working, he’s earning an income.

(4)	He has dependants.

Plus the fact that Mr Schrimpf hasn’t been in trouble before for assaults.  But really this matter is just far too serious; it is too serious because it involves the use of a weapon, it involves a blow to the head, it involves the occurrence of bodily harm, and it involves hot temper, or hot-bloodedness, not thinking.”

I respectfully agree with his Worship’s assessment of the seriousness of the assault; there remains, however, the important circumstance for sentencing purposes that the appellant believed he was rescuing his wife and father-in-law from an attack he (wrongly) believed they were sustaining.  That is a circumstance which is relevant to assessing the moral culpability of the appellant’s behaviour, for sentencing purposes; it was not taken into account.  His Worship continued: 

“In this matter there will be no discount [for] the plea of guilty.  It’s often the case that if people plead guilty, especially at the first reasonable opportunity, that they get a lighter sentence, they’re more leniently dealt with.  That doesn’t happen in this case.  Mr Schrimpf pleaded guilty on the day that the matter was set for hearing; he doesn’t get the leniency that a person who pleads guilty earlier on in proceedings, gets.”  (emphasis mine)

I note that taking this paragraph as a whole, his Worship correctly observed in effect that a person who pleads guilty ‘late in the day’ - here it was on the day scheduled for the hearing - cannot normally expect to receive the same degree of leniency in sentencing as a person who indicates early on his intention to plead guilty. It is the practice in most jurisdictions to give a greater discount for an early guilty plea.  However, that correct sentencing practice does not carry as a corollary that a person who pleads guilty ‘late in the day’ is necessarily debarred by his lateness from any mitigation of his sentence, attributable to that late plea; cf. R v Winchester (1992) 58 A Crim R 345, but see R v Shannon (1979) 21 SASR 242, R v Morton [1986] VR 863 and R v Harris and Simmonds (1992) 59 SASR  300.  It appears to me, with respect, that his Worship adopted the corollary when deciding to give “no discount [for] the plea of guilty”; to do so was erroneous.  

	In general, and as the law presently stands, a sentencing court in this jurisdiction should generally take into account as a mitigating factor the fact that the offender pleaded guilty, provided it accepts the plea as evidence of remorse.  See R v Jabaltjari (1989) 64 NTR 1, the Tasmanian case of R v Dowie (1989) 42 A Crim R 234 at 251 per Wright J, stressing that when it comes to remorse “actions [such as pleading guilty] speak louder than words”; and R v Holder [1983] 3 NSWLR 245 at 258, per Street CJ.  The extent to which the plea of guilty will mitigate sentence depends on the facts and circumstances of the particular case.  
	In the United Kingdom (see R v Buffrey (1992) 14 Cr. App. R. (S) 511), and in most jurisdictions in Australia, the present practice is to mitigate sentence on a plea of guilty for utilitarian reasons  - mainly the saving of time and cost entailed in a trial, through sparing the victim (and witnesses) the burden of appearing in Court is also a reason.  The issues are fully discussed in R v Shannon (supra).  This utilitarian basis is not consistent with long-accepted principles of sentencing, which look to the offender’s conduct and personal characteristics; the fundamental principle is that the justification for punishment is the offender’s criminal conduct, not the machinery of trial.  
	In this jurisdiction, the rationale for mitigating sentence for a plea of guilty, is that the plea is evidence (at least partially) of genuine contrition or remorse; see R v Jabaltjari (supra) at pp13-16 per Asche CJ.  It follows that if a court is satisfied that the plea does not connote remorse, it will not have a mitigating effect.  It is usually difficult, however, to discern whether the real motive for pleading guilty is remorse; see the observations of Asche CJ in R v Jabaltjari (supra) at p10. It is for that reason, and for utilitarian reasons stemming from ever-increasing criminal case-loads, that other jurisdictions in Australia (sometimes pursuant to new ‘truth in sentencing’ legislation), appear to have abandoned the ‘remorse’ rationale, in recent years.  His Worship continued:

“I take into account that he has no priors for assault, he hasn’t been in trouble for assault before; he is entitled to leniency because he hasn’t been in trouble for assault before.

It has been put to me on this occasion that he over-reacted.  I think that that’s probably a fair comment, as I think that Mr Schrimpf’s record very strongly suggests that in the past he has over-reacted.  He hasn’t seen the ‘big picture’, or hasn’t thought through his behaviour; and it could be said that he over-reacted on past occasions.  Certain offences, when you look at his record, driving at a speed dangerous, driving through a red light, driving disqualified, failing to stop after an accident, they all require a conscious decision.  You either stop after the accident or you keep going.  You either drive disqualified or you don’t drive disqualified.  You either drive through a red light or you stop for the red light.  You either race with another person on a street, or you don’t race.  All require conscious decisions.  Not beyond the realms of possibility that in those situations there was an over-reaction as there was here; and Mr Schrimpf should have a very, very strong think about his thought processes, about how he approaches things so that he avoids over-reacting.”

It has to be borne in mind that the appellant was “over-reacting” to a situation where he perceived that his wife and father-in-law were being assaulted; the comparison with his previous traffic offences, in terms of their constituting an over-reaction, is somewhat remote.  His Worship continued:

“In this case Mr Schrimpf is working.  I’ve heard that he has dependants.  The law in relation to taking into account dependants is that you only take them into account in exceptional circumstances.  I have not got the citations for the cases; one is a decision of Wirth, a South Australian decision [The Queen v Wirth (1970) 14 SASR 291].  Another one is the decision of Adami [The Queen v Rocco Adami (1989) 51 SASR 229].”


I note that both of these authorities were referred to in the discussion of the topic in  R v Nagas (unreported, Court of Criminal Appeal (NT), 13 October 1995) at pp17-19.  His Worship correctly stated the general principle as to the significance in sentencing of dependants; the appellant ultimately did not challenge his approach.  His Worship continued:

“I don’t think that Mr Schrimpf’s dependants … are a relevant factor [in the case].  I have heard that he works away from the matrimonial home and presumably he sends money so that while he is working away from home, his de facto spouse can support the children.  It would seem to me that a period of imprisonment … because he’s not often at home, because he’s out working … might not have the effect on the children that it would have, if he were to live at home and go home each night from his work.”


His Worship then turned to the question of the appropriate sentencing disposition.  On sentencing for assault I note that in Yardley v Betts (1979) 1 A Crim R 329 King CJ and Mitchell J observed at p334:
“How are these principles [that is, the criminal law exists for the protection of the community, achieved by making the punishment fit the offence and the offender, bearing in mind in doing so the need for general and special deterrence and the desirability of successfully rehabilitating the offender] to be applied to offences of assault?  Assaults vary very greatly in seriousness.  Some result in injury to the victim and some do not.  Some are committed under provocation in the heat of the moment and others are wanton and premeditated attempts to impose the offender’s will on the victim by force.  Some are mere man to man altercations and others are terrifying and cowardly examples of mass violence.  Many other variations could be mentioned.  The offenders vary from the normally law abiding person who is caught up in a situation of stress which erupts into violence, to the habitual bully and thug.  In some cases a term of imprisonment may enhance rather than diminish the prospects of the offender avoiding crime in the future.  In other cases, a term of imprisonment may turn a usefully employed person into a frustrated unemployed person, may deprive the offender of the best and most stabilising influences in his life by disrupting a good family situation and may increase a propensity to crime by placing him in the company of criminals.  The need for deterrent punishment will vary according to the circumstances of the offence.”


His Worship concluded:

“In this case I am of the view that a gaol term is appropriate.  I take into account, as Mr Brown has said, “yes, it was an over-reaction”.  But I give little weight to that; and I give little weight to it, because many offences are committed as a result of over-reactions.”


In giving “little weight” to the over-reaction, his Worship took no account of the circumstances in which that over-reaction occurred - that is, the appellant was proceeding to rescue his wife and father-in-law from an assault he mistakenly believed they were then being subjected to.  I note that in Yardley v Betts (supra) their Honours continued at p334:
“A consideration of these factors leads to the conclusion that cases of assault require individual assessment and treatment.  In my opinion there can be no presumption one way or the other as to whether imprisonment is the appropriate way of dealing with any particular case.  A judicial policy which were to embody such a presumption in respect of assaults generally, or assaults which could be characterised as “serious”, or assaults where “some injury is caused to the victim”, would not, in my view, be justified.  It is worth pointing out that the degree of injury suffered by the victim is not in every case a satisfactory measure of the gravity of the offence or the culpability of the offender.”


His Worship explained why he considered “a gaol term is appropriate”, viz:
“Mr Schrimpf is entitled to leniency in this situation.  It’s not a cold-blooded premeditated calculated assault.  For example there’s no evidence here that there was pre-existing bad blood between Mr Young and Mr Schrimpf, and Mr Schrimpf lay in wait for him and hit him with the baseball bat.  I think a sentence of imprisonment in that situation would be higher.  But the cold hard fact is that … a lot of offences occur when people over-react.  They misread the situation; instead of proceeding cautiously, they give vent to their anger or their temper … .

In this case the assault is serious.  It is serious because it involved the use of a weapon, it involved a blow to the head, it involved a blow to the back.  The blow to the head caused a cut which had to be sutured, and the victim was off work for a period of time because of headaches.

I am of the view a gaol term has to be imposed to show people in the community that you cannot arm yourself, go out and interject yourself into a dispute, in a willy-nilly fashion.  The behaviour here was most irresponsible; in some respects, it has the look of a man who is just looking for an excuse to hit someone.  In some respects, it’s irrational.  One would have thought if the father-in-law was under attack, [the appellant would] go over and say: “Hang on, what’s going on?  Stop, here; what’s happened?”  And then if it doesn’t stop, perhaps you resort to violence; but you don’t resort to violence immediately.  Something has to be done to show the community that you don’t go around assaulting people with weapons, in neighbourhood disputes.”  (emphasis mine)


I respectfully agree with his Worship’s general assessment, but in the circumstances of this case I consider that it takes no account of the important fact that the appellant mistakenly and reasonably believed at the time that he was rescuing his wife and father-in-law from an on-going assault on them.  The passage emphasised was not warranted by the evidence before the Court.  His Worship continued:

“Mr Brown has submitted on behalf of Mr Schrimpf that I should suspend the gaol sentence.  I am of the view that it’s not appropriate to suspend the gaol sentence, simply because it’s just too serious.  I know Mr Schrimpf is a person who hasn’t been in trouble for assault before, but this is one of those cases where the seriousness dictates, or militates against suspending a gaol term.

As I said, it involved the use of a weapon, a blow to the head, bleeding, headaches.  A blow to the head that can really only be explained, as Mr Brown has said, by an over-reaction, which of course was irrational.  Something has to be done to show people in the community that you don’t over-react, you don’t arm yourself, you don’t go and hit people.”


I respectfully agree with his Worship’s views, but I do not consider the facts of this case constituted an appropriate vehicle in which to drive the message home to the public.  In other words, in terms of the analysis of objectives in Yardley v Betts (supra), too much emphasis was placed on the need for general and personal deterrence, due to a reliance on matters of which no evidence was before the Court in these proceedings.  His Worship proceeded to sentence, viz:
“Mr Schrimpf is convicted and he’s sentenced to imprisonment for six months with hard labour.”

	The proceedings on the appeal
	(1)	The grounds of appeal
	In his Notice of Appeal the appellant relies on 3 grounds, viz:
1.	The sentence of 6 months imprisonment is manifestly excessive.

2.	His Worship gave insufficient weight to the appellant’s lack of relevant prior convictions.

3.	His Worship gave no weight, or insufficient weight, to the fact that the appellant was in employment and had good prospects of rehabilitation.”

	(2)	General approach to appeals against sentence
	Mr Fox for the respondent submitted that the Court must be satisfied that his Worship’s sentencing discretion had been improperly exercised.  As the majority of the High Court said in Cranssen v The King (1936) 55 CLR 509 at 519 at 520:

“… the appeal is from a discretionary act of the court responsible for the sentence.  The jurisdiction to revise such a discretion must be exercised in accordance with recognized principles.  …  There must be some reason for regarding the discretion confided to the court of first instance as improperly exercised.  This may appear from the circumstances which that court has taken into account.  They may include some considerations which ought not to have affected the discretion, or may exclude others which ought to have done so.  The court may have mistaken or been misled as to the facts, or an error of law may have been made.  Effect may have been given to views or opinions which are extreme or misguided … the principles which guide courts of appeal in dealing with matters resting in the discretion of the court of first instance restrain the intervention of this court to cases where the sentence appears unreasonable, or has not been fixed in the due and proper exercise of the court’s authority.”  (emphasis mine)

See also Mason v Pryce (1988) 34 A Crim. R 1 at 7. I accept these propositions.

	(3)	The submissions by the appellant
	In the course of setting out his Worship’s reasons for decision, I have already dealt with various matters raised by Ms Gibson of counsel for the appellant.

	As to the lateness of the plea of not guilty, Ms Gibson stressed that the appellant had made full admissions immediately to the Police.  The delay in notifying the plea was in part due to the nature of the appellant’s work, which kept him out of town; and to the resulting lack of effective contact with his counsel.

	Ms Gibson noted that while his Worship considered that the appellant should have a measure of leniency because he had no prior record of offences of violence, the sentencing remarks (p13) showed that the prior record of traffic offences had been treated as being of some relevance.  She submitted that there was a degree of inconsistency between his Worship’s view that the appellant’s assault was not “pre-meditated calculated” (p16), and his conclusion that it had the appearance “of a man who is just looking for an excuse to hit someone” (p16).
	In submitting that the service of any sentence of imprisonment should be suspended, Ms Gibson stressed the appellant’s prior clean record as regards offences of violence and that he had committed the assault while under a perception that he was rescuing family members from an assault.

	As to ground of appeal no.3, Ms Gibson submitted that in light of the matters there referred to, the proper balance between the need for deterrence and for rehabilitation had not been appropriately struck in the sentence imposed.  

	(4)	The submissions by the respondent

	Mr Fox stressed the serious nature of the assault - the use of a weapon on an unarmed man - and the serious injury which had in fact resulted.  He rightly submitted that the need for general deterrence had to be reflected in the sentencing.  As King CJ and Mitchell J said in Yardley v Betts (supra) at 333-4:
“The aspect of deterrence of the particular offender and of others must not be overlooked.”

Mr Fox submitted that his Worship had given adequate weight to the appellant’s lack of a prior record for violence.  He noted that no submission had been made to his Worship in terms of Gardner v Janic [1975] 12 SASR 495, as to whether it was desirable to impose a short term of immediate imprisonment on the appellant, in a situation where he might lose his employment if imprisoned, and at a time when unemployment is notoriously prevalent.  I consider that no account of that consideration should be taken on the appeal.
	Mr Fox submitted that no ground of appeal had been established which would warrant interference with the sentence.

	Conclusions
	I have sufficiently indicated in the course of discussing his Worship’s judgment where I consider the sentencing discretion miscarried.  In terms of what is said in Cranssen v The King (supra) his Worship took into account “some considerations which ought not to have affected the discretion”, as regards the father-in-law; and took no account of other considerations “which ought to have [affected the discretion]”, as regards the appellant’s mistaken belief when he assaulted the victim.  In the result, I consider that the sentence of 6 months immediate imprisonment was “unreasonable”, and amounts to a sentence “not … fixed in the due and proper exercise of the court’s authority.”

	For these reasons, on 19 April I allowed the appeal and quashed the sentence of 6 months immediate imprisonment.  In lieu, I sentenced the appellant to 3 months imprisonment, and directed that service of that sentence be suspended forthwith, provided he entered into his own Recognizance in the sum of $1000 to be of good behaviour for 2 years.  Pursuant to s393 of the Criminal Code I ordered the appellant to pay into Court within 28 days the sum of $500, to be paid out by way of compensation to the victim Mr Young.  In default of such payment the appellant was sentenced to 3 months imprisonment on the usual ‘show cause’ basis within 28 days.  He was given leave to apply within 14 days to extend the time within which to make that payment.
_____________________


