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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA


Nos. 9 of 1995 and 74 of 1995

						

						BETWEEN:

						KR
							First Plaintiff

						AND:

						LAR
							Second Plaintiff
						AND:

PUBLIC TRUSTEE FOR THE NT AS EXECUTOR OF THE ESTATE OF BAR (deceased)
							Defendant


CORAM:   ANGEL J



	REASONS FOR JUDGMENT

	(Delivered 16 May 1996)

		The two plaintiffs in these actions are KR and LAR.  The proceedings were commenced by way of Originating Motions, one dated 13 January 1995 and the other 21 April 1995.  Pursuant to the Master’s Order dated 18 May 1995, the two proceedings were heard together.

		The proceedings are pursuant to the Family Provision Act (NT) (“the Act”).  The Act empowers designated interested persons to seek redistribution from the estate of a deceased in certain circumstances.

	The plaintiffs are daughters of the deceased.  The deceased died on 7 March 1994 with a net estate of $553000.  The deceased left a will dated 15 February 1994, of which probate was granted to the Public Trustee for the Northern Territory as the sole executor, on 27 April 1994.  The will of the deceased appoints Public Trustee as the executor and trustee of the estate.

	The deceased’s estate is not insubstantial.  The deceased had investments in real property; he had properties in Darwin, Alice Springs and Victoria.  The estate has cash deposits in excess of $150,000.  There are tools and household chattels, including clothes, linen and furniture.  The tools and household chattels were bequeathed to neighbours of the deceased, a LJ and SJ.  A motor vehicle has also been left to LJ. The J’s apparently gave some care to the deceased during his last illness.  The specific legacies to L and SJ have been distributed with the consent of all interested parties.  At date of trial, the estate’s net value is set at $591,714.88.  This sum takes into consideration the bequests to the J’s.

	There are two legacies of $25,000 bequeathed to each plaintiff.

	The deceased’s will directs that the net proceeds of the estate are to be held on trust and divided among those “of my grandchildren who survive me and attain 21 years, and if more than one, as tenants in common and in equal shares.”  At the time of death there were two eligible grandchildren, one to each of the plaintiffs.  In event of the preceding trusts failing there is a gift over to the Adelaide Children’s Hospital.  The will contains directions to Public Trustee and otherwise usual clauses to effect its directions.

	The plaintiffs are the only children of the deceased.  Under the will the plaintiffs each are to receive $25,000.  Each claims such provision is inadequate.

	The relationship between the deceased and the two plaintiffs is at best described as a poor one, though through no fault of the plaintiffs.  The deceased was married to the plaintiffs’ mother on 2 March 1963.  The first plaintiff, KR, was born as KAR on 31 October 1963.  The second plaintiff, LAR, was born on 15 March 1965.  Both plaintiffs were born in Victoria.  At some stage not disclosed in the affidavit material, the family moved to Alice Springs.  It was some time prior to 1978.  In 1978, while in Alice Springs, the deceased separated from his wife and children.  The plaintiffs, together with their mother, moved into a Housing Commission house in Alice Springs.  In 1979 the deceased and the plaintiffs’ mother were divorced and in 1980 the plaintiffs moved with their mother to Perth in Western Australia.  Since 1980 there appears to have been limited contact between the plaintiffs and the deceased. He did not maintain contact with them, and efforts on their part to contact him were unreciprocated and unappreciated.  He seemed to have preferred his own company to that of others. The deceased did not remarry.  There are no children of the marriage, other than the plaintiffs, nor any other relationships of the deceased that the parties are aware of.

	The first plaintiff, KR, is unmarried and has one child.  The child’s name is R.  They both live in Western Australia.  The child was born on 19 December 1993, approximately four months prior to the death of the deceased.  The father of the child, BA, renounced any responsibility for the child and ceased contact with the first plaintiff in late-1993.  No financial (or other) support appears to have been received from this man.  He has gone, probably to India. I accept there is no likelihood of any support in the future.  In late-1994, after health complications, R was diagnosed with cystic fibrosis.  Cystic fibrosis is an incurable disorder that demands a high level of care, but, with early diagnosis, there is the possibility that the sufferer may reach adulthood.  The child needs continuous observation and regular check-ups from paediatric gastroenterologists, respiratory doctors, a dietitian and a nurse.  The first plaintiff, as mother, is required to be a full-time carer for the child.  She is required daily to conduct physiotherapy, to administer vitamins and strictly to scrutinise the dietary requirements of the child. The child requires feeding every two hours.  These exacting requirements presently prevent the first plaintiff from acquiring full-time work, or work of any nature.

	The second plaintiff, LAR, was married on 23 November 1991; she has a child of the marriage, C, who was born on 9 November 1990.  There has, since the institution of these proceedings, been a breakdown of that marriage relationship: leave was granted for the second plaintiff’s name to be altered from LAJ (as it appeared on the originating motion) to her maiden name of LAR.  The second plaintiff also resides in Western Australia with her child.

	Section 7 of the Family Provision Act provides standing for categories of claimants.  Children of a deceased are given a right of claim by virtue of s7(1)(c).  Section 8(1) of the Act provides:

“(1)	Subject to this Act, upon application made by or on behalf of a person entitled to apply to the Court under section 7, if the Court is satisfied that adequate provision is not available, under the terms of the will of a deceased person or under the law applicable on the death of the person as an intestate or under the will and that law, from the estate of the deceased person for the proper maintenance, education and advancement in life of the person by whom, or on whose behalf the application is made, the Court may, in its discretion and having regard to all the circumstances of the case, order that such provision as the Court thinks fit be made out of the estate of the deceased person.”

The section is similar in material respects to that in the Family Provision Act (1982) (NSW) considered by the High Court in Singer v Berghouse (1994) 181 CLR 201, where it was held the section incorporates a two stage test.

	First, the court must be satisfied that there is inadequate provision for the proper maintenance, education and advancement in life of the applicant.  It has been identified as the “jurisdictional” hurdle:  White v Barron (1980) 144 CLR 431 at 456.  The ‘jurisdictional’ description means the court is only empowered to make an order once satisfied of the state of affairs predicated.  If “the court is satisfied that adequate provision is not available ... from the estate of the deceased person for the proper maintenance, education and advancement in life” of the applicant, then the court is authorised in its discretion and having regard to all the circumstances of the case, to “order that such provision as the court thinks fit be made out of the estate of the deceased person.”

	The so-called jurisdictional question is one of fact, notwithstanding it involves the exercise of a value judgment; Singer, supra, at 210 per Mason CJ, Dean and McHugh JJ. 

	Section 8 of the Act provides the premise for an applicant’s success.  The foci of that section are the words ‘adequate’ and ‘proper’.  The words ‘adequate’ and ‘proper’ must each be given effect.  Proper maintenance and support must be relative to the applicant’s age, gender, condition and mode of life and situation generally.  What is adequate must be relative to the applicant’s needs, but, also, to his or her own capacity and resources for meeting them:  Pontifical Society for the Propagation of the Faith v Scales (1961-1962) 107 CLR at 19 per Dixon CJ (Scales case).  In considering whether adequate provision has been made (ie, the jurisdictional question), the courts were once disposed to be more generous to single women or divorced daughters than to adult sons or married daughters, the former being generally at some economic disadvantage.  It was submitted in argument this attitude is changing.  The following passage of the reasons for judgment of Hoar J in R Bodman [1972] QD R 281 at 284, is illustrative of the point:

“There seems no reason in principle why an adult daughter in good health, in a settled occupation, earning as much as an adult son and with similar economic prospects, should be treated more favourably than a son.”

However, this is no more than to indicate each case should be assessed on its merits, that is, having regard to the applicant’s age, general, condition, mode of life and situation generally.

	The jurisdictional question in the present case necessitates an assessment of whether the $25,000 legacy was inadequate for what, in all the circumstances, is the proper level of maintenance, etc, appropriate for each plaintiff, having regard, inter alia, to their respective financial positions, the size of the deceased’s estate and other claims on it: Singer, supra at 210.  Section 8 establishes no requirement that a ‘special’ need must exist for a successful claim:  a fact recognised by the courts.  The broad proposition that ‘an able bodied person, able to maintain themselves in the future as he has done in the past, cannot hope to succeed in an application under the Act’, is not sustainable.  Relief may be granted under the Act where a “special” need has not been demonstrated.  Each case must depend upon its own circumstances:  McCosker v McCosker (1957) 97 CLR 566 at 576.

	Case law exists suggesting a ‘moral’ obligation to the claimant will found a claim; see, eg Hawkins v Prestage (1989) 1 WAR 37, and that if this is the case, there is no obligation to examine whether need exists.  In light of my conclusion, it is unnecessary to discuss the correctness of this view in the present case.

	Whether the plaintiffs are relieved of the financial burden of their children, by virtue of dispositions in their children’s favour, is a relevant consideration.  Such indirect benefits to the plaintiffs are to be considered.  A claimant no longer having to support and educate a child is a circumstance relevant to the question of what is necessary for the claimant’s proper maintenance:  Goodman v Windeyer (1980) 144 CLR 490 at 498 per Gibbs J.  The question was not of great import in Goodman as the child in that case had ceased to be dependant upon the applicant by the time the application was heard.  In the present case, dispositions to the plaintiff’s children afford the children financial independence from the plaintiffs.  The deceased’s will provides in clause 8 that Public Trustee may advance either interest or capital for the “maintenance, education, advancement, general welfare or benefit” of the grandchildren.  Public Trustee has indicated his intention to do so.  However, given their ages, money alone will not relieve the plaintiffs’ children of their needs, nor provide them with food, clothing and a safe and stable upbringing.

	Counsel for Public Trustee sought to extrapolate further the principle that indirect benefits to the plaintiffs be considered. It was submitted that where sole principal beneficiaries under a will are children of applicants, the applicants are prevented from succeeding in their claim in the absence of special circumstances. The case of Re Baker (Deceased); Baker v The Public Trustee (1962) NZLR 758 was cited as authority.  Re Baker is not authority for this proposition.  Leicester J in Re Baker found no evidence of need, whether special or otherwise and it was on those grounds the claim failed. His Honour said at 761:

“There is no evidence, nor was it urged upon me by Counsel, that the plaintiff was in any need, present or future, and I can see no basis upon which an applicant is entitled to invoke the benefits of the Act where such is the position.”

The claim was not rejected on the ground the claimant received indirect benefits by virtue of dispositions to his children; the claim was refused because the claimant failed to show there was not adequate provision for him in light of his circumstances.  The case is simply another authority for the proposition that ‘need’ must exist to found a claim upon the estate.

	Circumstances at the date of the testator’s death are the relevant facts when examining a disposition’s adequacy to provide for proper maintenance, etc:  Coates v National Trustees Executors and Agency Company Ltd (1956) 95 CLR 494.  Only if the circumstances illustrate a want of adequacy will the jurisdictional hurdle be surmounted and only then may the court consider exercising its discretionary power to make provision as it thinks fit.  In exercising this discretion the court will take into account the facts as they exist at the time of the application and not at the time of the testator’s death.

	To address the jurisdictional question I now turn to examine the circumstances of each plaintiff at the time of the testator’s death.

	At the date of her father’s death, the first plaintiff (KR) was a single mother without a job.  Her child, although not diagnosed at the time, had cystic fibrosis.  It is agreed the cystic fibrosis existed at the time of the testator’s death.  Due to the child’s birth and its subsequent illness, she was unable to search for, or undertake, gainful employment.  Prior to her child’s birth, in July 1989, she had commenced employment with the Authority for the Intellectually Handicapped.  It was around that time the first plaintiff began communications with the deceased via letter.  Due to her pregnancy she ceased employment with the Authority in October 1993.  In late-1993, she began receiving Supporting Parents’ Benefits.  This was her only source of income; social security payments are still her only source of income to date.  The father of the child denounced his responsibility prior to the child’s birth.  No assistance appears to have been received from this man at any stage.  The affidavit material discloses her assets only at the time of this application.  They are household goods and chattels and a small car.  I will not detail them.  Suffice it to say, the total combined value of her assets, at the time of application, are of the order of $10,000.  There is no reason to suppose this would be significantly different from her position at the time of the testator’s death.  There may have been more cash on hand, given the plaintiff had just ceased employment. However, for the purposes of assessing the first plaintiff’s situation, it is of no significance.  Is then a $25,000 disposition adequate for her proper maintenance, education and advancement, in the circumstances?

	I think not.  An unemployed, single mother of a child with cystic fibrosis has little chance of proper maintenance, education and advancement with the $25,000.  She lives in rented accommodation.  Rent is a drain on her limited means.  The fact that child expenses are alleviated does not relieve the mother’s position as a provider.  The first plaintiff is still limited in her ability to work.  Although having been employed for three years prior to the testator’s death, the birth of her child, given its inflictions, makes prospects for her future employment poor.  Future advancement is unlikely in the circumstances.  Secondary schooling was not completed, the first plaintiff having left school at Year 10.  She did commence a TAFE course however, a ‘Certificate in Human Services - Disability’.  It is not disclosed whether this was completed.  Any desire for future education would also be inhibited by a lack of finance.

	Being unable to participate in gainful employment while acting as a mother severely inhibits her ability to provide a residence suitable for her “proper maintenance”, especially given the infliction of her child and the amount and type of care required of the first plaintiff as a consequence.  The legacy of $25,000 left to the first plaintiff may be used to provide a deposit on a loan for a residence more suitable for her and her child’s needs but her ability to service a loan appears to be non-existent.

	For the reasons above, and having regard to the legacy left her, the first plaintiff succeeds in invoking the court’s jurisdiction under s8(1) of the Family Provision Act.

	At the time of the testator’s death, the second plaintiff, LAR, was married with one child.  She was living with her husband. She was the owner of a half share in a cleaning business of which her husband owned the other share.  The business was trading profitably and for the financial year ending 30 June 1994, the business earned a profit of $75,357.  At the time of the testator’s death, the business was in the process of turning that profit - it had not been realised.  Income was limited to drawings from the business. There was an amount of cash within a bank account.  It was to be used as a deposit on a home loan.  The exact amount held by the bank is unclear; it could have been up to $20,000.  This money was a pooled resource however, and I shall take the plaintiff’s share to be, at most $10,000.  Lesley had a motor vehicle valued at around $7,000.  She was also studying towards a Bachelors degree full-time.  These studies would take three years and there was an intent to pursue a further year’s study after that to enable her to become a teacher.

	Regarding the second plaintiff, a person of her “age, condition and mode of life and situation generally” faced numerous possibilities affecting her proper maintenance, education and advancement at the time of the testator’s death.  The court is empowered to not only examine circumstances at the time of the plaintiff’s death but circumstances that could reasonably have been foreseen by the testator.  There is a prospective element involved in the examination of circumstances; In Re McCaffrey (1982) 29 SASR 582 at 585.  The purchase of a family home is such a prospective possibility.  Purchase of a home would mean undertaking a mortgage involving both considerable monthly repayments and a substantial deposit.  Additionally, her pursuit of education incurs fees under the Higher Education Contribution Scheme (HECS) which, on average, amount to $2,500 per annum.  Four years of planned study would accumulate a liability of approximately $10,000.  This excludes the purchase of textbooks and other incidentals.  The second plaintiff also indicated a desire to have more children and her domestic position at the time indicated such would not be unlikely.  Understandably, this would involve increased expenditure on household items, food, childcare and education.  The purchase of a larger ‘family’ car would also be a foreseeable prospect for someone in this ‘mode of life and situation generally’.  Expenditure in the vicinity of $25,000 for a vehicle alone would not be unreasonable.

	In consideration of the factors above, I find the $25,000 disposition to LAR, inadequate for her proper maintenance, education and advancement, having regard to all the circumstances of the case.  I take into account the second plaintiff too is relieved of the financial burden of raising her first child.  Nonetheless, she still faces significant hurdles to her further education and advancement in life.

	Having satisfied the ‘jurisdictional’ issue, the question of quantum must now be considered.  It is clear the court is empowered with a discretion in this matter.  In considering whether to make provision the High Court recently observed in Singer, supra, at 209, that:

“In Australia it has been accepted that the correct approach to be taken by a court invested with jurisdiction under legislation of which the Act is an example was that stated by Salmond J in Re Allen; Allen v Manchester (1921) 41 NZLR 218. In that case his Honour said, ‘The provision which the court may properly make in default of testamentary provision is that which a just and wise father would have thought it his moral duty to make in the interest of his widow and children had he been fully aware of all the relevant circumstances.”’

Doubt was expressed by the High Court as to the utility of “moral duty” in providing useful assistance in elucidating the statutory provision.  References to “moral duty” or “moral obligation” may well amount to a gloss on the statutory language; see Singer, supra.

	Counsel for the second plaintiff submitted the residual beneficiaries, the plaintiffs’ children, are not to be considered when determining what amount, if any, is appropriate to apportion to the plaintiffs.  The reason submitted was that grandchildren are not catered for under s7 of the Family Provision Act.  I do not agree with this submission.  A relevant consideration is the relationship between the deceased and other persons who have legitimate claims upon his or her bounty:  see Singer, supra, at 210 per Mason CJ, Deane and McHugh JJ.  Other persons who have legitimate claims should not be limited to those other persons whose claims arise only under the Family Provision Act.  They include those beneficiaries who have a legitimate claim on the estate’s residue as named beneficiaries.  The submission also runs counter to s8 of the Act which requires the court to act “having regard to all the circumstances of the case”.  In exercising its discretion this court must have regard to the grandchildren’s interests and the testator’s wishes.  All authorities agree it was never meant that the court should re-write the will of a testator: Scales case, supra, at 19 per Dixon CJ.

	The size of the estate and other demands pressed upon it are also relevant factors for the court to consider in exercising its discretion.  It is clear that estates of a larger character are more equipped to cope with claims placed upon them.  In the case of a more substantial estate the court has the opportunity to provide for contingencies:  Bosch v Perpetual Trustee Co Ltd [1938] AC 463 at 478.

	Since the testator’s death both plaintiffs’ predicaments have worsened substantially.  The plaintiff KR has few assets, her most valuable being a motor vehicle worth some $6,500.  Much of what she has appears to be second-hand.  She is in receipt of Social Security payments in the vicinity of $274.00 per week.  She lives with her mother in rented accommodation.  The accommodation is unsuitable for her child due to the child’s infliction.  More appropriate accommodation is beyond her current means.  The first plaintiff is still unable to work; almost all her time is devoted to caring for her child. She will be unable to work for some considerable time.  There are debts presently outstanding.  They arise out of the events of everyday life such as car repairs, for example.  Full-time care of a child with cystic fibrosis is a big strain resulting in the first plaintiff presently undertaking a form of therapy to alleviate stress arising from this responsibility.

	Public Trustee has offered an undertaking that a weekly supplement will be made available from the deceased’s estate for expenses that relate to both beneficiaries.  Given the disposition of the first plaintiff’s child, allocation of a substantial periodic sum from the testator’s estate is justifiable, perhaps in the form of a weekly payment.  Even considering the indirect benefits flowing to the plaintiff from having the child’s expenses catered for, there still exists little surplus for improved accommodation or necessary domestic purchases.  Periodic payments should more properly be made out of income rather than capital.  The need to preserve the capital for the beneficiaries is a relevant factor.

	I consider the predicament of the first plaintiff would be remedied by adequate provision for a home.  Such provision would not only be proper provision for the first plaintiff’s ‘maintenance, education and advancement in life’ but would also directly benefit her child, a beneficiary under the will.  There are contingencies that should be hedged against in addition to provision for a home.  The size and nature of the estate are such that valid provision can be made for contingences.  A contingency, although not in the conventional sense, is the possible premature death of the infant R.  This should be borne in mind when exercising any discretion under s8 of the Act.  The testator’s intent, as objectively ascertained from the will, was that the dispositions to his daughters be equal with the residue divided equally as between his grandchildren.  If the first plaintiff’s child should prematurely die (a possibility unknown to the testator at the time of his death but a possibility conceded to exist given the presence of cystic fibrosis), then the first plaintiff is left with a most parsimonious disposition; she would be deprived of almost all the advantage of the estate.

	The second plaintiff is also in a financial position of need. She is in receipt of Social Security payments and a payment from the Department of Employment Education and Training.  All payments total $264.00 per week.  Although the second plaintiff has a half share in a residential property valued on 27 November 1995 between $95,000 and $98,000 - the property is under mortgage.  The second plaintiff’s share of that mortgage totals $39,000.  She also has a half share in a debt of owing to Westpac Banking Corporation for a loan.  The loan was taken out to pay taxation with the total loan being approximately $18,000.  Undertaking tertiary study incurs liabilities under the HECS scheme that will total approximately $10,000 at the completion of the second plaintiff’s studies.  When her total debts are set off against the value of her most substantial asset, a half share in the residential property, the second plaintiff is still in debt.

	The needs of the second plaintiff’s child are not as great as those of the first plaintiff’s child and LR does have an additional two sources of income per week:  $90 for the taking of aerobics classes and currently $50 as child maintenance.  The second plaintiff also has reasonable prospects of obtaining gainful employment once her study is completed.  She will have the ability to obtain work and earn money for her keep.  The second plaintiff seeks 25% of the estate to enable her to purchase a home and forego the need to work while she completes her final two years of study.  The need for a home is recognised.  A 25% share of the estate is too large a proportion however, in view of the estate’s size and the need to observe the interests of the beneficiaries in maintaining the residual capital.

	I order provision be made in the sum of $125,000 out of the testator’s estate to the first plaintiff, KR.  Such provision is to include the $25,000 legacy left her.  This provision will enable her to provide a clean and suitable home for her child, purchase any necessities and meet the debts of day to day life.  It also includes an amount for contingencies that may arise.  Public Trustee will continue to ensure that all child related expenses are provided for in respect of RR pursuant to clause 8 of the deceased’s will.  

	I order provision be made in the sum of $90,000 from the testator’s estate, to the second plaintiff LAR.  This provision is inclusive of the $25,000 legacy directed by the testator. The second plaintiff’s prospects for re-employment and her ability to supplement her income through the teaching of aerobics classes is of significance.

	Provisions in accordance with the above orders still leaves a not insubstantial capital provision for the residual beneficiaries.  In removing a portion of the capital sum left to the residual beneficiaries it is pertinent to bear in mind the High Court’s statement in Blore v Lang (1960) 104 CLR 124 at 135:

“The measure to be applied is not what has been given to the one, but what the other needs for his/her proper maintenance, giving due regard to all the circumstances of the case.”

	Adequate advances will be made to or on account of both residual beneficiaries by Public Trustee.  This was the clear intention of the testator.  No doubt, where possible, these advances will be made from income rather than capital.  Using figures supplied during argument, if the capital sum that remains after account is taken of provision for the two plaintiffs, were to be invested at 7% and the maximum tax rate of 47% is applied to the income produced from investment, a maximum weekly income of about $120 per week is produced for each residual beneficiary.  This would leave intact a capital sum of about $190,000 per beneficiary if the maximum weekly advance is made to each beneficiary.  R’s current medical expenses total some $103 per week and an advance by the Public Trustee of the full amount of income produced by investment of the remaining capital could be necessary.  The second plaintiff’s child does not have the same needs, and advances of income to the second child are likely to be less.  

	I order that provision out of the estate of the deceased be made in favour of each plaintiff in the sums previously referred to.

	I order that the costs of both plaintiffs be paid by the defendant out of the estate of the deceased and I order that the costs of the defendant on a trustee basis be paid or retained by the defendant out of the estate of the deceased.

____________________


