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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

SC No. 102 of 1995


						BETWEEN:

						THE QUEEN

						AND:

						RONALD WILLIAM LATHAM



CORAM:  THOMAS J



REASONS FOR RULING

(2 August 1996)




		This is an application pursuant to s26L of the Evidence Act.  Section 26L states as follows:

	...“A court dealing with a matter on indictment may, if it thinks fit, hear and determine, before the jury is empanelled, any question relating to the admissibility of evidence and any question of law affecting the conduct of the trial.”



		The accused has been charged on indictment with the following two charges and has entered a plea of not guilty to both charges:


Count 1
Between 1 January 1990 and 31 December 1990 at Darwin in the Northern Territory of Australia did indecently deal with Rachel Ann James a child under the age of 14 years.
S132(1) of the Criminal Code.

Count 2
Between 1 January 1991 and 31 December 1991 at Darwin in the Northern Territory of Australia did have unlawful carnal knowledge of Rachel Ann James, a female under the age of 16 years.
S129(1)(a) of the Criminal Code.

		The Crown is seeking to lead evidence of the relationship between the accused and the complainant and relies on the basic principle from Harriman v The Queen (1967) 167 CLR 590, that evidence of other sexual acts between the complainant and the accused can be given even though they are not actually acts that form any part of the charge on the indictment.

		The Crown submits that the evidence is admissible for the following reasons:

	(1)	To put the alleged offences in context as part of the relationship that existed between the complainant and the accused, rather than two isolated acts.

	(2)	As a reason for lack of recent complaint.

	(3)	As capable of being seen by the jury as evidence of motive, namely guilty passion.

		There is a discretion to reject such evidence despite its admissibility if its prejudicial affect outweighs the probative value.  Harriman (supra) is authority for the proposition that evidence of propensity is not allowed but where the evidence establishes other facts that are in issue or other matters in the case or shows the true relationship that existed, then it goes beyond propensity and is admissible.

		The essence of the submission by the defence in opposing the application is that the evidence sought to be adduced by the Crown does not serve that high degree of relevance as to probity that is required.  The accused is put in the dilemma of effectively fighting not just the acts specified in a particular count, but fighting a multiplicity of allegations although only one is pleaded.  The defence state the evidence of the relationship is not admissible because it is not sufficiently relevant to a fact in issue.

		With respect to the admissibility of evidence of other acts of a sexual nature, other than that which were charged I apply the principle expressed in S v R (1989-1990) 168 CLR 266 Gaudron and McHugh JJ at 287:
	“Such evidence, whether identified as similar fact evidence or by some other description, is only admissible if it has probative value such that it raises the objective improbability of some event having occurred other than as alleged by the prosecution”.

And Dawson J at 275:

	“True it is that evidence of acts of intercourse other than those charged may have been admissible as similar facts of sufficient probative force to warrant their admission in evidence”


and in B v R (1992) 175 CLR 599 Deane J at 610


	   “The evidence that the applicant had committed acts of sexual indecency upon his infant daughter in the past was, in my view, admissible against him on his trial for similar acts of sexual indecency which he had allegedly committed upon the same daughter while she was still under sixteen years.  Once that evidence was adduced, the jury was entitled to use it against, as well as for, the applicant.  It was, on any approach, the key to an assessment of the relationship between the applicant and the daughter and, as such, constituted part of the essential background against which both the daughter’s and the applicant’s evidence of the alleged offences necessarily fell to be evaluated (Plomp v The Queen (1963), 110 CLR 234 at p 242).  Particularly in a context where the applicant was accused of unnatural acts (Mutual Life Insurance Co. of New York v Moss (1906) 4 CLR 311 at p 317; Plomp v The Queen (1963) 110 CLR at p 249), it was capable of being seen by the jury as important evidence of motive, namely, sexual gratification.  The jury was also entitled to accept it as providing corroboration of the daughter’s evidence: it supported the truth of the allegation which was implicit in the whole of the daughter’s evidence, namely, that the applicant entertained an unnatural passion for her. ....”


		In this matter, the Crown submission is that evidence of the relationship continues from the first offence all the way through and continues for a short time after the second offence.  I consider evidence of the relationship between the accused and the complainant is admissible.  The reason for its admissibility is most aptly expressed by King J in R v Dolan 58 SASR 501 at 503:

	“... I assume that it was admitted as indicating the relationship between the appellant and the alleged victim and as establishing the true context and setting in which the offences were alleged to have occurred.  I consider that it was properly admissible on that basis.  It would not be possible to properly appreciate and evaluate the evidence of the alleged victim as to the incidents forming the subject of the counts without the knowledge that they occurred in the setting of a course of sexual conduct occurring over a period of time.  The occurrence of the course of conduct was a necessary part of the alleged victim’s story and her account of the incidents which were the subject of the charges, could only be evaluated in that context.  Moreover the significance of her failure to complain of the conduct for a period of two years or more had to be evaluated in the light of the relationship between the parties including the alleged course of sexual conduct.

	  In all but the most exceptional cases in which evidence of criminal conduct other than that which is the subject of the charges before the court, is allowed to go before a jury, it is encumbent upon the trial judge to direct the jury as to the use which they are entitled to make of such evidence and, even more importantly in most cases, the uses to which such evidence must not be put.  In a case such as the present, it is of the utmost importance that the jury should be clearly directed that the accused can be convicted on any count only if the jury is satisfied that the conduct which has been identified as the subject of that count occurred and that it is not permissible to convict the accused on the basis that, although the conduct so identified has not been proved, at least some conduct alleged by the alleged victim has occurred.  The reason for allowing evidence of other incidents to go before the jury and the uses to which they can put such evidence should be clearly explained to them.”


		Accordingly, I rule that at the trial of the accused the Crown be entitled to call evidence of the relationship between the accused and the complainant.

