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tho96028

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

A/S SCC 18/96 FORMTEXT 

		THE QUEEN

		AGAINST:

		ROBERT RUFUS INKAMALA


CORAM:	THOMAS J


REASONS FOR RULING

(Delivered 18 December 1996)

	On 27 November 1996 I ruled that the record of interview between Sergeant Lade and Robert Rufus Inkamala dated 21 January 1995 was not admissible on the trial of the accused.  I stated that I would publish my reasons for this ruling which I now do.

	This is an application pursuant to s26L of the Evidence Act challenging the admissibility of a record of interview conduct by Sgt Lade with the accused on 21 January 1995.

	The accused entered a plea of not guilty to a charge that:
	On 18 January 1995 at Alice Springs in the Northern Territory of Australia did murder Myrtle Walbungari.
Contrary to Section 162 of the Criminal Code.

	The essence of the Defence objection to the admissibility of the record of interview on the trial of the accused is as follows:

	The Defence concede that Detective Sergeant Lade acted at all times in good faith and sought on a number of occasions to convey to the accused person his right to decline to answer questions.

	Present at the record of interview were two persons referred to as Emma and Peter who were both there as a Prisoner’s Friend at the request of the accused.  Emma was asked by Sgt Lade to take on the role of interpreter/ translator, and Peter without being asked also took on this role.  The accused, Emma and Peter all spoke the Luritja language and from time to time conversed with each other in Luritja.  Sgt Lade sought to have the accused repeat to him the accused’s understanding of the caution ,however, this did not occur.  When the words spoken by Peter and Emma to the accused in Luritja were subsequently translated by Christobel Swan, an interpreter with the Institution for Aboriginal Development, and Sylvester Renkaraka, a translator and interpreter with the Institute of Aboriginal Development, it was clear both Peter and Emma instead of translating Sgt Lade’s words were in fact telling the accused to talk to the police.  For these reasons the Defence state the record of interview was not voluntary.
	Concomitant with that it is the Defence submission that at least one of the Prisoner’s Friends appeared to be intoxicated during the record of interview.  A subsequent translation of the words spoken in the Luritja language between the accused and the two prisoner’s friends indicates that a number of the answers given by the accused were not responsive to the questions put by the interviewing officer, Sgt Lade.  For these reasons, if the Court were to find the Crown had proved on the balance of probabilities the record of interview was voluntary, the Defence submission is the Court should exercise its discretion and exclude the record of interviews on the trial of Robert Inkamala.

	I commence with an analysis of the record of interview and the evidence of Sgt Lade.

	Prior to commencing the formal record of interview, Sgt Lade interviewed Mr Inkamala on 21 January 1995 at 1300 hours and cautioned Mr Inkamala in accordance with the provisions of s140 of the Police Administration Act.  The audio tape and transcript of the interview are Exhibit P2 on the voir dire.  The relevant excerpt from this interview is as follows:

	“LADE:		NOW LISTEN, I WANT TO ASK YOU SOME QUESTIONS LATER ON ABOUT YOUR WIFE, MYRTLE WALBUNGARI.  SHE DIED ON THE 18TH, 3 DAYS AGO, IN THE ALICE SPRINGS HOSPITAL.  YOU UNDERSTAND THAT?

	INKAMALA:	YEP.

	LADE:		NOW I WANT YOU TO KNOW THAT YOU DON’T HAVE TO SAY ANYTHING ABOUT THAT IF YOU DON’T WANT TO.  DO YOU UNDERSTAND THAT?

	INKAMALA:	YEAH.

	LADE:		THAT MEANS THAT IF YOU DON’T WANT TO TALK ABOUT THAT BUSINESS YOU DON’T HAVE TO.  I CAN’T MAKE YOU TALK TO ME SO YOU’VE JUST GOT TO UNDERSTAND THAT.  SO YOU UNDERSTAND THAT?

	INKAMALA:	YES.

	LADE:		IF YOU TALK TO ME ABOUT THAT TROUBLE IT GOES ON THIS LITTLE TAPE RECORDER HERE, YOUR VOICE AND MY VOICE AND DETECTIVE MCRAE’S IF HE TALKS.  SO YOU UNDERSTAND THAT?

	INKAMALA:	YES.

	LADE:		SO LATER ON IT’LL BE ON THIS THING HERE.  AND LATER ON THIS TAPE HERE WE MIGHT TAKE HIM TO COURT FOR THAT JUDGE TO LISTEN TO.  DO YOU UNDERSTAND THAT?

	INKAMALA:	YES.”


	Mr Inkamala then requested two persons be present at the formal record of interview, being Peter Young and Emma Inkamala.  Arrangements were made to pick up the two persons mentioned and at 1325 Sgt Lade commenced a formal record of interview with the accused.  Present at the record of interview were Sgt Lade, Detective Constable Ian McRae, the accused Robert Inkamala, the two Prisoner’s Friends Peter Young and Emma Inkamala.  The video and transcript of the record of interview were tendered and marked Exhibit P1 on the voir dire.  Through the course of the record of interview Sgt Lade attempted to explain the caution to the accused.  Having explained to the accused that police wanted to speak to the accused about the death of Myrtle Walbungari who had been “bashed” on Friday 13 January, an interchange took place between Sgt Lade, the accused, Emma and Peter.  The words shown in bold type are the words spoken in the Luritja language and are the words which were subsequently translated by two interpreters, Christobel Swan and Sylvester Renkaraka for the purpose of the Court proceedings.  This segment of the record of interview pp12-13 reads as follows:

	“LADE:		RIGHT.  SO YOU UNDERSTAND THAT THAT’S WHAT I WANT TO TALK TO YOU ABOUT.  ABOUT YOUR WIFE DYING AND WHY SHE DIED.  THAT’S ALL I WANT TO TALK TO YOU ABOUT.  SO YOU UNDERSTAND THAT?

	INKAMALA:	YEAH.

	LADE:		RIGHT.  NOW BEFORE WE TALK ABOUT THAT I WANT YOU TO KNOW SOME VERY IMPORTANT THINGS.  YOU’VE GOT TO LISTEN VERY CAREFULLY TO WHAT I SAY NEXT.  OKAY?  ALL RIGHT?  NOW YOU LISTENING TO WHAT I’M SAYING?  YOU DON’T HAVE TO ANSWER MY QUESTIONS IF YOU DON’T WANT TO.  YOU UNDERSTAND THAT?  YOU MIGHT THINK UP HERE, ‘I DON’T WANT TO TALK TO THAT POLICEMAN ABOUT THAT TROUBLE’.  THAT’S YOUR CHOICE.  DO YOU UNDERSTAND THAT?  SO YOU’VE JUST GOT TO REMEMBER THAT ALL THE TIME THAT, ‘I DON’T HAVE TO TALK TO THIS POLICEMAN.  HE CAN’T MAKE ME TALK TO YOU - TO HIM’.

	YOUNG:		DON’T BE FRIGHTENED.

	LADE:		IF YOU DON’T WANT TO THAT’S YOUR BUSINESS.

	YOUNG:		TELL THAT STORY.

	LADE:		BUT IF YOU DO TALK TO ME ABOUT THAT TROUBLE ....

	YOUNG:		TELL THAT STORY.

	LADE:		PETER.  JUST A MINUTE MATE.  IF YOU DO TALK TO ME ABOUT THAT TROUBLE WHATEVER YOU SAY WILL GO DOWN ON THIS TAPE.  YOU UNDERSTAND THAT DON’T YOU?

	INKAMALA:	YEAH.

	LADE:		WHAT I’M SAYING NOW IS GOING ON THESE TAPES.  DO YOU UNDERSTAND THAT?  RIGHT.  AND IT’LL BE RECORDED ON THESE TAPES.  AND LATER THESE TAPES MIGHT BE PLAYED IN COURT.  YOU UNDERSTAND THAT.

	INKAMALA:	YEAH.

	LADE:		SO DO YOU UNDERSTAND THAT YOU DON’T HAVE TO TALK TO ME?  DO YOU REALISE THAT YOU DON’T HAVE TO TALK TO ME IF YOU DON’T WANT TO, IT’S YOUR CHOICE.

	INKAMALA:	MY CHOICE.

	LADE:		YEAH, IT’S YOUR CHOICE ISN’T IT?  DO YOU UNDERSTAND THAT?

	INKAMALA:	YEAH.

	LADE:		EMMA, DO YOU THINK HE UNDERSTANDS THAT HE DOESN’T HAVE TO TALK TO ME IF HE DOESN’T WANT TO?  DO YOU THINK - JUST YOU CAN TALK TO HIM IN LURITJA IF YOU LIKE.  JUST ASK HIM DOES HE UNDERSTAND THAT HE DON’T HAVE TO TALK TO ME.

	YOUNG:		TELL HIM THE STORY, ASK HIM WHY HE HIT HER, LIKE THAT, HOW DID HE HIT HER?  DID HE HIT HER WHILE HE WAS DRUNK?

	LADE:		EMMA, DO YOU THINK HE UNDERSTANDS HE DOESN’T HAVE TO TALK TO ME?

	EMMA:		WHAT HAPPENED?

	INKAMALA:	I HIT HER WHILE I WAS DRUNK.”


and at pp14-15:


	“LADE:		SO ROBERT, DO YOU UNDERSTAND THAT, THAT YOU DON’T HAVE TO TALK TO ME IF YOU DON’T WANT TO?

	YOUNG:		TELL THE STORY STRAIGHT.  I’VE HEARD THIS STORY BEFORE.

	EMMA:		YES, MY BROTHER TELL ME STORY ABOUT THAT WOMAN.

	LADE:		YEAH.  THAT’S RIGHT.  WE DON’T WANT TO TALK ABOUT IT YET UNTIL HE UNDERSTANDS IT, HE DON’T HAVE TO TELL ME ABOUT THAT.  SO (PAUSE) WELL CAN YOU TELL ME WHAT I’VE SAID IN THE LAST COUPLE OF THINGS.  JUST TELL ME WHAT YOU THINK I’VE TOLD YOU - IN RELATION TO THAT SPEAKING TO ME.

	YOUNG:		YESTERDAY YOU DIDN’T WANT TO TELL THAT STORY, TALK TO HIM.

	LADE:		PETER, WHAT ARE YOU SAYING TO HIM MATE?

	YOUNG:		I’M TELLING HIM GOT TO GO AND TALK TO WHAT HE BEEN DOIN’ WHEN HE WAS DRUNK.  HE WAS TOO DRUNK HE WAS DOING THE WRONG THING.

	LADE:		THAT MIGHT BE THE CASE BUT I DON’T WANT YOU TO TELL HIM THAT.

	EMMA:		YESTERDAY.

	LADE:		I WANT TO DO THIS STEP BY STEP.

	YOUNG:		YEAH, STEP BY STEP.

	LADE:		NOW ROBERT, DO YOU UNDERSTAND THAT YOU DON’T HAVE TO TALK TO ME.  DO YOU UNDERSTAND THAT BIT? [PAUSE]

	YOUNG:	YOU WANT TO TALK ABOUT THAT STORY OR MAYBE NOT.

	EMMA:		YOU THINKING ABOUT TELLING THAT STORY.

	INKAMALA:	ABOUT THAT.

	EMMA:		ABOUT THAT, I’LL SAY SOMETHING TO.  YOU TALK TO ME AND I WILL SAY IT IN ENGLISH.

	INKAMALA:	YEAH.

	EMMA:		IF YOU DON’T UNDERSTAND, I’LL TALK THEN.

	YOUNG:	I’M GONNA TALK TO YOU HELPING OUT EMMA.

	EMMA:		YEAH.

	INKAMALA:	MMM.

	EMMA:		I’LL TALK TO YOU, YOU TELL ME THEN I’LL TALK FOR YOU.

	YOUNG:		THEY TALK TALK TO ‘EM.

	LADE:		WHAT DID YOU SAY TO HIM AND WHAT DID HE AGREE TO?

	EMMA:		HE SAY - I SAY TO ROBERT AND ROBERT HE BE CAN’T UNDERSTAND HE CAN TALK PITJANTJATJARA OR LURITJA TO ME AND I TALK TO YOU.

	LADE:		RIGHT, AND HE UNDERSTANDS THAT?

	EMMA:		YEAH.

	LADE:		DOES HE ALSO UNDERSTAND THAT HE DOESN’T HAVE TO TALK TO ME IF HE DOESN’T WANT TO?  DOES HE UNDERSTAND THAT BIT?

	YOUNG:		OR THEY GET SORRY.  SORRY TALK, YOU KNOW.

	EMMA:		IF YOU WANNA TELL THE STORY YOU TALK.  IF YOU WANT TO TALK THAT STORY ABOUT HER, YOU TELL ME AND I’LL TELL HIM.

	YOUNG:	YOU TALK TO ME AND I’LL TALK TO HIM, WHY - WHAT HAPPENED.

	EMMA:		WHEN HE TALKS TO YOU, YOU TALK TO ME, IF YOU CAN’T UNDERSTAND YOU TELL ME.

	INKAMALA:	YEAH.

	EMMA:		MAYBE IF YOU LIKE TO TALK TO ME YOU CAN.  HE’S FEELING SORRY TO TALK.

	YOUNG:		HE CAN’T TALK HE GET SORRY.”

	After allowing the accused time to have a break, Sgt Lade continued to try to explain the caution and have the caution translated to Robert Inkamala in the Luritja language.  The following excerpt is from the record of interview pp16-17, again the words in bold type were the words spoken in Luritja language:

	“LADE:		NOW YOU MIGHT REMEMBER THAT BEFORE WE - YOU WENT TO THE TOILET WE WERE TALKING ABOUT THIS CAUTION, YOU KNOW, THAT - YOUR RIGHT TO NOT TALK TO ME IF YOU DON’T WANT TO.  NOW DO YOU UNDERSTAND THAT ONE?  YOU KNOW THAT - IF YOU DON’T WANT TO TALK TO ME ABOUT YOUR WIFE YOU DON’T HAVE TO.  I CAN’T MAKE YOU.  IT’S YOUR CHOICE.  YOU YOURSELF MAKE THAT CHOICE UP - MAKE THAT DECISION.  DO YOU UNDERSTAND THAT? [PAUSE] DO YOU UNDERSTAND THAT PART, THAT IT’S JUST YOUR BUSINESS BUT IF YOU DO WELL YOU CAN.  THAT’S ALL I’M SAYING.

	YOUNG:	YOU GOTTA TALK.

	EMMA		GOOD HE UNDERSTANDS THAT HE KNOWS WHAT HE GOTTA SAY.  IF HE WANT TO HE CAN TELL THE STORY.  IF HE DOESN’T HE DOESN’T HAVE TO.

	INKAMALA:	THAT’S HOW IT WAS, SHE WAS DRUNK.  I GOT HER AND DRAGGED HER AND PUT HER UNDER THE SHOWER AND PUT THE SHOWER ON, I HIT HER WITH A NULLA NULLA.  SHE WAS SICK ALREADY.

	LADE:		WHAT’S HE SAYING TO YOU EMMA?

	EMMA:		HE’S SAYING, YOU KNOW, HIS WIFE HIT HARD FOR WHILE GROG AND THAT’S WHY HE HIT AND HE DRAG - DRAGGED - DRAGGED THAT WOMAN TO SHOWER AND HE USE - AND HE USE A NULLA NULLA HIT HIM AND PUT IT IN.

	YOUNG:		PNEUMONIA.

	EMMA:		AND SHOWER AND HE OPEN THAT WATER ....

	YOUNG:		SHOWER.

	EMMA:		THE SHOWER .....

	YOUNG:		AND HE GET PNEUMONIA.

	EMMA:		AND HE - AND HE WAS - HE RECKON HE’S GETTING PNEUMONIA.

	INKAMALA:	SHE WAS SICK.

	YOUNG:	SHE WAS SICK ALREADY.

	EMMA:		SHE WAS SICK ALREADY.”

	In his evidence to the Court, Sgt Lade gave evidence during examination in chief as follows (t/p 16):

“MR NOBLE:	Well perhaps I should ask officer did you form any view as to whether Mr Inkamala was responsive or non-responsive to your questions?---At the time, responsive is the view that I formed.

And you have any different view now?---Yeah.  I think the more you listen to it and the more you read it that it could be construed that there’s room to suspect that perhaps he didn’t understand certain parts of it.

And what particular aspects?---Well in it there’s obviously areas where a question is asked and prior to him being able to respond to that question Peter or Emma have interfered with perhaps a question that may have been forthcoming therefore in essence sidetracked Robert.”

and in cross examination at p21:

“And perhaps without too much criticism of this, in this particular interview a fair bit of it was conducted by you in English.  Right?---Yes.

And a fair bit of it conducted by you in English was responded to by the accused with the word ‘yeah’, spelt Y-E-A-H.  Correct?---Yes, that’s correct.

And given your two decades of experience interviewing Aboriginal persons that sort of response would probably be the most common response to pretty well anything.  Correct?---Yes, that’s correct.

Right.  So it is never the case, for example, - this is irrespective of Anunga, just common sense - it is never the case, or very rarely the case, when you’re dealing with Aboriginals from the bush, that you can be satisfied that a response ‘yeah’ means ‘yes’.  Correct?---No - yeah, that’s correct, you’re right.

Yes.  Now given that, the question not of interpreting, the question of translating must’ve been pre-eminent in your mind when you sought to interview this person about a death.  Correct?---Yes.”

and at pp22-23:

“Now, you would agree with me would you not that even with the prisoner’s friend who speaks Oxonian English that it would be highly inappropriate for such a person to act in the capacity of a prisoner’s friend?---Yes.

Right, secondly even if a person spoke clear English it would be highly inappropriate to have a prisoner’s friend whilst intoxicated seek to either translate or interpret things which are being said, for obvious reasons that he or she is drunk: do you agree?---Yes, but I’m also mindful to that this is the person that Robert has asked for so I’m in a Catch-22 there.

No-one’s disputing that, Mr Lade.  Let me preface this, despite your unenviable position which you describe as a Catch-22 the fact of the matter is that it is secondly most inappropriate that a person being a prisoner’s friend should be a person asked among other things to translate or interpret when he or she is to whatever extent drunk?---That’s correct.”

	Sgt Lade gave evidence that at the time of conducting the record of interview he hoped that Emma was accurately translating the questions he put to Robert Inkamala.  At t/pp 27-28, Sgt Lade gave evidence as follows:

“MR BRUSTMEN:  Now, Mr Lade, I think before the luncheon break I was asking you about your giving to the accused person the warning, and setting out for him his rights, and that is in fact to be found on our now joint copy at the bottom of page 12 where you say: ‘Now, before we talk about that’ and so forth.  Right?---Yes.

All right.  Now, quite clearly - although this perhaps is an opinion - quite clearly the responses which you could not be expected to understand, they being in another language, were at the very least bore no relationship to that which you had said to the accused.  Correct?---Yes.

Right.  And, indeed, not only the size of what you said, as compared to the size of what was ultimately conveyed in a different language, but you I take it would’ve been horrified had you understood Luritja to find out that your properly giving the person his rights as to silence has resulted in a person literally being told to, quote, ‘Tell that story’.  Right?---That’s correct.

And I suppose to state the obvious, with or without the Anunga Rules, had you known what was going on you would there and then have stopped that interview and obtained the services at least of a proper translator.  Correct?---Yes.”
and at t/p 29:

“Now leave aside the impropriety that Mr Young said to you because that’s not within your knowledge.  Having repeated that, namely: ‘Emma do you think he understands.  He doesn’t have to talk to me’, the next thing that was said in English is this: ‘Do you think he understands he knows that it’s his choice if he says yes or no or whatever he likes’, right?  So that’s the third time that you’ve repeated yourself, correct?---Yes.

So far with no response to either of the preceding requests by you to make sure he knows what’s going on from Emma, Young or anyone else for that matter, correct; it’s all in Luritja?---Yes, that’s correct.

You then repeated yet again and again; no criticism of you in this mind you: ‘So Robert do you understand that you don’t have to talk to me if you don’t want to’; a fourth time you say it, correct?---Yeah.

And however frustrating that might be the fact of the matter is, if we are to accept both the video and the transcript is, you are not getting an answer from anyone to this most crucial matter, the accused or anybody else so therefore you are repeating yourself?---Yep.”

and t/p 30:

“Now having repeated yourself four times, not obtained a response from the accused as to whether he understand what you’ve told him; not obtained a response from Emma or Young, you ask Young what he has been saying to him, correct?---That’s correct.

And his answer which is in English is that Mr Young is telling him to talk?---That’s correct, yes.

Here we’re not in the area of speculation about you would have been horrified had you known lots of Luritja, you must have been horrified because it’s in English?---That’s right.

And at that point in time given that you could not be disabused of any other notion because you’ve heard it from at least one person, did you there and then think of perhaps suspending or curtailing this interview until it could be put on a much more proper basis?---No, I didn’t.

All right, well you say you didn’t, on reflection that was a mistake wasn’t it?---Certainly when Luritja is being translated you’d be deeply concerned about it.

But other than Luritja being translated Young has actually told you something which you admitted must have horrified you. On reflection you should have stopped the interview there and there (sic) until it could be put on a more proper basis, correct?---Yes, I would have to agree with that now, thank you.

and t/p 32:

“Now, when you tell Her Honour that you tried and you got sidetracked, the highest that that refers to is that about which I was cross-examining you before the break, and that is simply a request of Emma as to whether she thinks he understands or understood the caution you had given.  Correct?---That’s right.”

And you didn’t even get a response from Emma - - -?---No.

- - - to that either, did you?---No.

So when the interview then continued for a little while until the break, and then after the break you started asking questions, be it on hindsight or not, you were asking questions not only without having the accused repeat back the caution or repeat it back phrase by phrase, but without even a confirmation from Emma as to whether or not Emma thought he, the accused, understood what you had tole (sic) him.  Correct?---That’s correct, yes.”

	Sgt Lade stated in evidence that he had been side-tracked by Emma and Peter and had not completed the caution or had Robert Inkamala explain to him in his own words what he understood by the caution.  He gave evidence as follows at t/p 38:

“All right.  Well, - and it’s not suggested you had, of course.  But the real point of this, Mr Lade, is that at the very end it was apparent to you - or perhaps you, without knowing Luritja, would’ve been a matter suspicious that this entire interview has gone on without all the precautions being either conveyed or understood.  Correct?---Seemingly, yes.

And that view is fortified now, of course, so many times by your knowing in fact what was going on without your knowledge then.  Right?---That’s correct, yes.”

	Sgt Lade gave evidence that he had during the record of interview told Mr Young to be quiet because Peter Young was making a nuisance of himself.  He then gave evidence as follows at t/pp 40-1:

“And that’s without you even knowing what he was in fact saying to the accused, correct?---Yes.

Now just that fact alone, given the seriousness of what you were interviewing Mr Inkamala about, did that fact along other than side-tracking you, which we’ve already talked about, did that fact alone cause you any anxiety and thought of suspending this interview?  In other words you’ve got a drunken friend - - -?---Yeah, I certainly thought of that and I thought of actually suspending the interview to removing him from the room but I again felt that I’d be caught between a rock and a hard place in as much as this is who Robert wanted and I felt that I was somewhat stuck with him so to speak.

So it’s not like the other matters, a matter so much on hindsight, but this is what you thought of at the time, is that right?  And as you’ve told Her Honour - well he succeeded in sidetracking you, correct?---Yep.

And indeed so much so that two of those very fundamental rules about person’s rights were just forgotten one way or the other?---Yes.”

	With respect to the record of interview (Exhibit P1), I make the following findings.

	Mr Robert Inkamala is a bush Aboriginal unable to read or write and with no formal education.  He has a limited ability to speak and understand English.  He is a person to whom the Anunga Guidelines apply.  The relevant guidelines laid down in R v Anunga & Ors (1976) 11 ALR 412, Forster J at 414 are as follows:

	“(1)	When an Aboriginal person is being interrogated as a suspect, unless he is as fluent in English as the average white man of English descent, an interpreter able to interpret in and from the Aboriginal person’s language should be present, and his assistance should be utilized whenever necessary to ensure complete and mutual understanding.

	(2)	When an Aboriginal is being interrogated it is desirable where practicable that a ‘prisoner’s friend’ (who may also be the interpreter) be present.  The ‘prisoner’s friend’ should be someone in whom the Aboriginal has apparent confidence.  He may be a mission or settlement superintendent or a member of the staff of one of these institutions who knows and is known by the Aboriginal.  He may be a station owner, manager or overseer or an officer from the Department of Aboriginal Affairs.  The combinations of persons and situations are variable and the categories of persons I have mentioned are not exclusive.  The important thing is that the ‘prisoner’s friend’ be someone in whom the Aboriginal has confidence, by whom he will feel supported.

	(3)	Great care should be taken in administering the caution when it is appropriate to do so.  It is simply not adequate to administer it in the usual terms and say, ‘Do you understand that?’ or ‘Do you understand you do not have to answer questions’?  Interrogating police officers, having explained the caution in simple terms, should ask the Aboriginal to tell them what is meant by the caution, phrase by phrase, and should not proceed with the interrogation until it is clear the Aboriginal has apparent understanding of his right to remain silent.  Most experienced police officers in the Territory already do this.  The problem of the caution is a difficult one but the presence of a ‘prisoner’s friend’ or interpreter and adequate and simple questioning about the caution should go a long way towards solving it.”

	At no time did the accused repeat back to Sgt Lade, either in the Luritja language or in English, his understanding of what was meant by the caution.

	Both Emma Inkamala and Peter Young believed they were there to assist Robert and to translate from English into the Luritja language.  However, it is clear now from the full translation of the record of interview that neither of them were correctly translating the words spoken by Sgt Lade.  When asked to translate the caution both Emma and Peter spoke to Robert Inkamala in the Luritja language telling him to tell his story.  Neither of them explained to Robert Inkamala his right to decline to answer questions.

	On the evidence given by Emma and Peter to this Court they were, in their own words “half drunk” at the time the record of interview was conducted.  Neither of them appears to have been in a condition to either understand or properly conduct themselves in the role of a prisoner’s friend.  Both Peter and Emma apparently believed they were to translate what the police officer said to Robert and what Robert said to the police officer.  However, with the benefit of a subsequent translation of what was being said at the record of interview, neither of them were correctly translating what was being said.  I formed the view that both Peter and Emma also had limited understanding of the English language.

	It is not suggested there was any impropriety on the part of Sgt Lade.  It is clear from the record of interview that he at all times behaved in a very fair manner toward the accused.  Sgt Lade tried on a number of occasions to administer the caution.  As he stated in evidence Peter Young was being more obstructive than helpful.  Sgt Lade did not know what was being said in the Luritja language or realise at the time that his words were not being correctly translated.  He was in a difficult position because Peter and Emma were the two persons whom the accused had asked to be present as his prisoner’s friend.  Sgt Lade agreed in his evidence to this Court that with the benefit of hindsight he should have stopped the record of interview and arranged for an interpreter to attend before continuing.

	In addition to the evidence of Sgt Lade and tendering the record of interview the Crown called a number of witnesses and tendered three previous records of interview made by the accused.  The purpose of this evidence was to demonstrate to the Court that the accused had a long association with the criminal justice system, that he had been spoken to by police and prison authorities and Correctional Services personnel on many occasions and was a person who had a sufficient understanding of the English language and the criminal justice system to comprehend his rights and understand Sgt Lade when Sgt Lade administered the caution.

	I have summarised this further evidence as follows:

	The accused was first convicted of larceny on 4 July 1966 in the Alice Springs Court of Summary Jurisdiction and sentenced to seven days imprisonment.  He was convicted of carnal knowledge on 18 February 1972 and sentenced to three months imprisonment.  Between 1973 - 1982 he was convicted for eight offences of violence which included assault with intent to rape, aggravated assault and assault occasioning actual bodily harm.  He was sentenced to periods of imprisonment placed on good behaviour bonds and had periods of supervision with the Department of Correctional Services.  On 16 June 1983 he was convicted of manslaughter and sentenced to nine years imprisonment with a three year non parole period.  On 11 February 1988 he was found guilty of breach of parole and sentenced to a term of imprisonment.  On 12 February 1990 he was convicted of unlawful carnal knowledge in the Alice Springs Supreme Court and sentenced to seven years imprisonment with a further period of imprisonment for breach of parole.

	Robert Inkamala has had a great deal of contact with police and with prison authorities and officers of the Department of Correctional Services.  He has had a long period of involvement with the criminal justice system.

	The Crown have, I appreciate, gone to a great deal of trouble and effort in this case to put evidence before this Court relating to Robert Inkamala’s understanding of English and his understanding over a number of years of directions given to him by police officers by prison authorities and by personnel within the Correctional Services Department.  The purpose of this evidence was to satisfy the Court on the balance of probabilities that when he participated in a record of interview on 21 January 1995 in respect of the present charge, he well understood the caution and his right not to speak to the police officer conducting the record of interview, but nevertheless chose to talk to the interviewing officer Sgt Lade.

	Robert Inkamala is an aboriginal man aged 47 years.  He does not read or write except he can write his own name.  He does understand and speak some English.  His Aboriginal language is Luritja.

	On 9 October 1982, Robert Inkamala was interviewed by Detective Constable Puxty in the presence of Prisoner’s Friend, Barney Daniels in respect of a charge relating to the death of Robert Inkamala’s then wife, Carol.  Mr Puxty was called to give evidence and the relevant record of interview tendered and marked Exhibit P4.

	At that time Robert Inkamala was cautioned as to his right to silence.  The relevant questions and answers from that record of interview are set out as follows:

	“Q1.		For the purpose of this conversation, can you tell me your full name?
	A.	Robert INKAMALA JUNGALA.

	Q2.	I want to talk to you about a woman who died at the Morris Soak camp sometime last night or this morning and she was found by some other women this morning.  Do you understand that?
	A.	Yeah.

	Q3.	Do you know what I want to ask you questions about?
	A.	Yeah, fight with my missus.

	Q4.	Before I ask you any questions about that fight, I have to tell you that you do not have to answer any of the questions that I am going to ask you.  Do you understand what I just said?

	Q5.	Do you have to answer my questions when I ask them to you?
	A.	No.

	Q6.	If you do answer any of the questions when I ask them to you, then what you say to me, I will put it all down onto this paper.  Do you understand?
	A.	Yeah, that alright.

	Q7.	What am I going to do if you say anything to me when I ask you a question?
	A.	Put it down on the paper.

	Q8.	Later, when we have all finished talking, I might show this paper to the Judge in Court.  Do you know what a Judge does?
	A.	Yeah.

	Q9.	Can you tell me what a Judge does?
	A.	In the Court House.

	Q10.	Do you known what the Judge does in the Court House?
	A.	Tell me to go bush.

	Q11.	Doe she do anything else?
	A.	I think, tell me to go to gaol.

	Q12.	When the Judge reads what is on this paper, what do you think he might do?
	A.	I might get locked up.

	Q13.	Do you want to tell me about that fight with your missus last night?
	A.	Yeah.

	Q14.	When the Judge reads all about that fight you had with your missus, he might lock you up.  Do you understand that?
	A.	Yeah.

	Q15.	You still want to tell me about that fight you had with you missus even if the Judge might lock you up, is that right?
	A.	Yeah.

	Q16.	You know that you do not have to tell me about that fight that you had with your missus, is that right?

	Q17.	How old are you?
	A.	25.

	Q18.	Do you know when you were born?
	A.	No.

	Q19.	Do you know where you were born?
	A.	Haasts Bluff.

	Q20.	Did you ever go to school?
	A.	No.

	Q21.	Did you ever learn how to read?
	A.	No.
	Q22.	Did you ever learn how to write?
	A.	Just my name.

	Q23.	Can you speak English alright?
	A.	Somepart.

	Q24.	Are you having any trouble understanding what I am saying?
	A.	NO ANSWER.

	Q25.	Can you understand me when I talk?
	A.	Yeah.

	Q26.	What language are we talking?
	A.	English.

	Q27.	Where did you learn to talk in English?
	A.	Some Haasts Bluff and Papunya.

	Q28.	What Aboriginal language do you speak?
	A.	Luritja.

	Q29.	Any other?
	A.	No.”

	Mr Inkamala was on 16 June 1983, convicted of the manslaughter of his wife.  Constable Puxty, who is now an officer in the Queensland Police Force, gave evidence that he did not have an independent recollection of the interview.  On reading the interview he recalled the investigation and the subsequent interview.  He could not recall having any difficulties communicating with Robert Inkamala in the English language.  Constable Puxty agreed in cross examination that the greater part of the interview he was asking leading questions and the accused replying “yeah”.  Constable Puxty agreed that in his experience bush Aboriginals would at times respond to questions by saying yes or yeah to pretty well anything.  I note that during this record of interview Mr Inkamala was not asked to express in his own words what he understood Constable Puxty was saying when he administered the caution.

	The Crown also called two officers from the Department of Correctional Services;

BLAIR ANDREW MCFARLAND gave evidence he was a probation and parole officer with the Department of Correctional Services for eight years up until August 1996.  Mr McFarland’s first contact with Robert Inkamala was a telephone conversation on 8 September 1994.  Robert Inkamala was at Gun Point and Mr McFarland explained the conditions of parole especially in relation to getting permission for interstate travel.  Mr McFarland explained the requirement for daily reporting whilst Robert Inkamala was in Alice Springs, the arrangement that had been made for him to go to his second father in Kintore and arrangements for the night patrol to meet him when he got off the bus at Alice Springs.  Mr McFarland spoke to Robert in English, Robert Inkamala didn’t say much but he did seem to understand the information that was being given to him.

	When Robert returned to Alice Springs he disappeared and Mr McFarland tracked him for a while.  He was found by a Regional Corrections Officer and brought into the office.  Mr McFarland and the Correctional Services Officer, Mr Williams, explained the requirements of parole and the consequences of breaching parole.  Mr McFarland spoke to him in English and Mr Williams interpreted the explanation into the Walpiri language.  From his responses, Mr McFarland considered Mr Inkamala did understand what he was told in English.  Robert Inkamala said he had been “running around” and that he “knew now”.  There was a residential condition that Mr Inkamala reside at Kintore which is a dry community.  Robert Inkamala had not left Alice Springs by 7 December and Mr McFarland drove him to Mt Liebig where he could get a lift back to Kintore.  Mr McFarland again explained parole with Leslie Williams interpreting.

	It is Mr McFarland’s evidence that he is reasonably confident Mr Inkamala understood the parole order.  Mr Inkamala has been on parole for nearly a total period of 10 years.  Robert Inkamala did not remain at Kintore.  The file note on the Correctional Services file, indicates that on 24 January 1995 Robert was at Charles Creek.  Mr McFarland assessed Robert Inkamala as very experienced in relation to the criminal justice system.  He has had contact with many different parole officers. Robert Inkamala is a traditional Aboriginal also described as a bush Aboriginal because his upbringing was in the bush.  He has spent nine years in gaol and has a lot of experience with the criminal justice system.

	Under cross examination, Mr McFarland said he thought Mr Inkamala had a functional use of English.  Mr McFarland agreed Robert Inkamala breached his parole immediately following his release from prison because he did not report to Correctional Services until some two and a half months later on 21 November 1994.  Mr McFarland said he did not record in his notes Mr Inkamala’s responses when Mr McFarland explained parole to him on 8 September 1994 by telephone.  He arranged for a parole officer to have Mr Inkamala sign a written statement relating to the directions he had been given.

SHERIDAN APPEL gave evidence that she is the Senior Community Corrections Officer at Alice Springs Community Corrections.  Ms Appel has been employed by the Department since March 1993 and has had dealings with Robert Rufus Inkamala.  The Correctional Services file in respect of Robert Inkamala was tendered.  Mr Inkamala has been granted parole three times and on three occasions he has breached his parole.  Ms Appel gave evidence she spoke to Mr Inkamala in English relating to his breach of parole.  Ms Appel agreed Robert Inkamala is an Aboriginal person with a rudimentary understanding of English.  She stated she would speak very simply using rudimentary English.  There is no evidence from Ms Appel as to the actual verbal responses made by Mr Inkamala when conditions of parole were explained to him.  Ms Appel stated she had asked Mr Inkamala if he understood what parole is.

PETER YOUNG gave evidence.  He is Robert Inkamala’s brother in law.  He stated he attended the record of interview in January 1995 as an interpreter.  Mr Young speaks the Luritja language.  He gave evidence he was there to help Robert and he just wanted to “get him out”.  He discussed this with Robert in the Luritja language.  Mr Young stated he could speak good English and he acted as an interpreter between the police officer and Robert Inkamala.  He gave evidence the policeman had said “you want to stay away from that grog and keep away from the woman”.  I note that at no time during the record of interview did Sgt Lade make any such comment.  Mr Young is incorrect in his evidence to the Court on that point.

	Mr Young stated he had been drinking alcohol during the morning on the day the record of interview was conducted and at the time of the record of interview he was “half shot”.  It is Mr Young’s evidence that during the record of interview he told his wife Emma who was also present at the record of interview, that she should ask her brother to talk about what he had been doing.  When the video was replayed to Mr Young he stated that he had forgotten he said on three occasions during the record of interview.  “Tell that story, you tell that story”.  Following a replay of the video at count 1348 Mr Young gave the following evidence (t/p 106):

“MR BRUSTMAN:  You said: ‘Tell him to talk’ didn’t you?---Yeah.

Why did you say that?---I don’t know talk to her what happen.
Why did you say that to Robert?---I said to my wife but I said to her: ‘Can you ask him what happen’.”

	Even allowing for the difficulties of giving evidence before a court I did not consider Mr Young had a very good grasp or understanding of the English language.

JONATHAN BALDWIN SIMS gave evidence that he is a superintendent of police currently on leave whilst he completes his articles with a Darwin law firm.  Mr Sims confirmed he had been the police officer who conducted a record of interview with Robert Inkamala in May 1982 in respect of an investigation at that time into an offence committed by Robert Jungala.  The record of interview was tendered as Exhibit P6 on the voir dire.  The record of interview is extremely faded and it is very difficult to read substantial parts of it.  The record of interview was conducted in the presence of a prisoner’s friend, Nolan Jagamara.  The record of interview was conducted before the time when records of interview were video taped and was conducted by Mr Sims typing down the question and then typing the answer.  Mr Sims was able to decipher some of the relevant parts of the record of interview relating to the caution that was given.  The record of interview was conducted over 14 years ago.  It is not clear whether at that time Mr Inkamala was asked and did explain in his own words what he understood was meant by the caution.

	It is Mr Sims’ evidence that his recollection in respect of the record of interview is (t/p 113):

“..... We didn’t have any trouble understanding and the whole thing went - appeared to go very smoothly and was over very quickly.”

	Mr Sims stated he had assumed Mr Inkamala had some level of education or some schooling because Mr Inkamala could write his name.  In cross examination Mr Sims’ attention was drawn to question 18 of the record of interview Mr Sims had conducted.  He had asked Mr Inkamala “Did you go to school?”, the answer was “no”.

LESLIE ROY SMITH gave evidence that as at September 1989, he was a detective senior constable attached to the Alice Springs C.I.B.  On 11 September 1989 he conducted a record of interview with Robert Inkamala.  An audio tape and transcript of the record of interview was tendered and marked Exhibit P7 on the voir dire.  Subsequent to the investigation into this matter Mr Inkamala was convicted on 12 February 1990 for an offence of unlawful carnal knowledge.  Present during this record of interview was a Mr Robert Taylor, a field officer with the Aboriginal Legal Aid Service.  Sgt Smith administered the caution.  Mr Taylor then explained the caution to Mr Inkamala in the Aranda language.  When he explained the caution to Mr Inkamala, Mr Inkamala stated he did not want to talk to the police officer about the alleged sexual assault.  Mr Inkamala also declined to make a written statement.  Shortly afterward the interview was terminated.  Mr Smith agreed in cross examination that in his experience as a police officer bush Aboriginals with no education will simply say yes to anything that is put to them by a person in authority.

HAROLD REAVEY MCVEIGH gave evidence that he is the chief prison officer at the Alice Springs gaol.  He has been a prisoner officer at Alice Springs gaol since January 1985.  Mr Inkamala was one of the prisoners that he had contact with in general duties.  He had spoken with Mr Inkamala on numerous occasions over the years and earlier this year had contact in relation to a prison misconduct.  At that time Mr McVeigh prosecuted the offence, decided the penalty and determined whether Mr Inkamala wished to appeal.  He explained the procedure to Mr Inkamala who indicated that he understood.  In November 1991 Mr McVeigh was on a classification committee which interviewed Mr Inkamala.  The interview took some 15 to 20 minutes.  Mr McVeigh has always spoken to Mr Inkamala in English and without an interpreter.  He cannot recall any misunderstandings with Mr Inkamala.  In cross examination Mr McVeigh gave evidence as follows (t/p 134):

“Let me just ask you this, all your communications have been obviously in an official capacity, haven’t they---Correct.

Giving orders in other words?---Yes.

And the Alice Springs Gaol is no different than any other.  You’ve had people from all over the world in there, haven’t you?---I’d say we have, yes.

You have indeed, and you’ve had plenty of people who didn’t speak English who weren’t Aboriginals, haven’t you?---Correct.

Whether they spoke English or not you had not difficulty communicating to them, right?---Yes, I would have had difficulty with people that doesn’t speak English, yes.

They do what they’re told generally?---Yeah, I agree with that.

Most prisoners do what they’re told, correct?---Correct.

And when you start getting to the institutionalised stage of Mr Inkamala, given the years he’s spent in prison, they know what an order means, right?---I would assume so yes.

Well you know so?---I would agree.

Yes thankyou.   So giving an order and having it obeyed possibly with a yeah or idle yeah is simply part of the everyday routine of a prison.  It goes on all the time.  Always has always will, right?---Right.”

	Also in cross examination Mr McVeigh stated he was not aware of the level of education of Mr Inkamala or whether Mr Inkamala could read or write.  His contact with him had been to give Mr Inkamala orders to which he responds “yeah” and then does as he is told.
	There is nothing in the evidence of Mr McVeigh which is of assistance in deciding whether or not Mr Inkamala has a sufficient understanding of the English language to comprehend the concept conveyed in the caution that is administered at the commencement of a record of interview.

EMMA INKAMALA YOUNG gave evidence Robert Inkamala is her brother.  Emma Young was present at the record of interview with Robert Inkamala in January 1995.  She spoke Luritja to her brother Robert and in English to the police officer.  The police officer told her to talk to Robert in Luritja which she did.  She could understand the police officer when he spoke in English.  Her evidence was that Peter Young can also understand and talk in English.  In cross examination Ms Young said she understood a little bit of what the policeman was saying.  Also in cross examination Mrs Young gave the following evidence (t/p 144-145):

“Did the police want to talk to Robert in Luritja and then you talk to the police in English because Robert couldn’t understand?---Yeah.

So you understand better English than Robert, is that right?---Yeah.

And what about Peter, your husband, do you understand better English than Peter or does he understand better English than you?---He understand, Peter understand talk English.

Well did Peter say to Robert what the policeman said?---Yeah.

What did he say?  What did Peter say to Robert about what the policeman said?

Did Peter say: ‘You tell that story’?

Did Peter say in Luritja to Robert: ‘Tell that story’?---Yeah.

Is that what the policeman told Peter to say?---Yeah.
He did?  And did Peter say in Luritja to Robert: “Tell him the story.  Ask him why he hit her, like that, how did he hit her.  Did he hit her while he was drunk?’  Did Peter say that to Robert?---Yeah.

And did he say that because the policeman tell Peter to say that to Robert in Luritja?---Yeah.

Are you sure?---He say to Peter you talk to Robert what he do and he talk Luritja to Robert and Robert talk too.

But did the police tell Robert to say - I withdraw that.  Did the police - sorry, Mrs Young, that’s my mistake.  Did the police tell Peter to say in Luritja to Robert: ‘Tell the story straight.  Tell him the story’.  Did the police say that?---Yeah police say Peter to talk to Robert, Robert - Peter said talk story.

Did the police say to Robert - I made that same mistake.  Sorry, I withdraw that.  Did the police say to you and to Peter: ‘You tell that man he doesn’t have to speak.  He can speak but he doesn’t have to’?  Did the policeman say that?

He did, all right.  And when the policeman say that did you say that to Robert, to your brother Robert?

Do you understand my question?---Yes.

I’ll just say the question again.  When the policeman say to you and to Peter: ‘Tell that Robert he doesn’t have to speak to me but he can if he wants to’ did you or did Peter say exactly what the policeman said to Robert?---Yeah.

You did?---Yeah.

Your sure?

Are you sure?  Or don’t you know?

You don’t know.  What’s the answer?  Do you know or not?---No.”

	Mrs Young gave evidence that she also had been drinking alcohol on the morning prior to attending the record of interview and stated that she was half drunk.  She stated Peter Young, her husband, was also half drunk.  Mrs Young was also asked a number of questions in cross examination after parts of the video tape were replayed and gave evidence at t/p 150-151 as follows:

“Now when the policeman said to you, asked you: ‘Does your brother understand this?’ Peter said to him, didn’t he” ‘You tell him that story.  Ask him why he hit her’.  Like that: ‘How did he hit her.  Did he hit her while he was drunk’.  Peter said that, didn’t he?  Did you hear that?---Yeah.

And the policeman said to you: ‘Emma, do you think he understands he doesn’t have to talk to me?’ and you said to your brother: ‘What happened?’  Yeah?---Yeah.

You weren’t saying to your brother what the policeman was telling you to, were you?  Were you, Mrs Young?

Were you, Mrs Young?  You weren’t saying to your brother what the policeman told you to say to him?  You were saying to your brother: ‘What happened?’ weren’t you?---Yeah.

And then the policeman said to you again - sorry, said to Robert: ‘Do you understand you don’t have to talk to me if you don’t want to?’ and then Peter said: ‘Tell the story straight.  I’ve heard this story before’.  Is that what he said, Peter?

And then you said a little bit in Luritja and a little bit in English we just saw: ‘Yes, my brother tell me story about that woman’, yeah?---Yeah.

And you weren’t doing what the policeman told you to, were you?

You were just talking to your brother, is that right?

Is that right?---Yeah.

And you were telling him to talk to the policeman, weren’t you; Mrs Young you’ve told the Judge you were half short (sic), right, did you know what you were doing on that day, or not, or were you too drunk to know what’s going on?---Too drunk.”

	There are a number of matters that emerge as a consequence of this further evidence.  In none of the three previous records of interview, one of which is now through age almost illegible, have the Crown shown that at any time has Mr Inkamala actually repeated back to the interviewing police officer, in his own words, what he understands is meant by the caution.  I accept that Mr McFarland, Ms Appel and the Chief Prisoner Officer, Mr McVeigh, sincerely believe that when they have communicated with Robert Inkamala in English, he understands what they have said.  I accept all three of those persons have had extensive dealings with traditional Aboriginal people and are aware of the difficulties in communicating concepts.  However, there is no objective evidence by way of the verbal response they received from Mr Inkamala, to indicate his level of understanding.  Mr Inkamala may have a sufficient amount of English to enable him to obey a simple instruction given in the English language.  I am not persuaded that of itself, Mr Inkamala’s long involvement with the criminal justice system has increased his level of comprehension of more difficult concepts such as the meaning of the caution when it is administered only in the English language.

	I adopt with respect the comments of Muirhead J in R v Jabarula (1983-1984) 11 A Crim R 131 at 137:

	“I have no reason to think that the police endeavoured to be unfair but the mode of administering the caution hardly paid lip service to the observations of the Chief Justice in Anunga.  The appellant was not a sophisticated Aboriginal.  The evidence was that his mother tongue was Luritja - he was being questioned (quite unnecessarily) in his second language.  There is a tendency in all of us to assume that as we may understand a person who is talking in his second language in a simple conversation in English, his understanding of our conversation is reciprocal.  That is not so when the conversation involves rights or principles which are pretty confusing, such as an explanation of a right to silence followed by questioning of an offence and references to telling it all to a judge.  It involves competing pressures and odd logic to the mind of many an Aboriginal person in custody - hence the very real need of painstaking care to ensure each phrase of the caution is truly comprehended.  And it is for this reason that the use of an interpreter may be so essential.”

	In R v Ninnal (1992-1993) 109 FLR 203, his Honour Mildren J held in respect of an Aboriginal person being question by police, that the fact the interviewee had been cautioned the previous day and prima facie understood the caution, did not remove the need for a further caution to be administered before he was questioned the following day.

	In this matter now before the Court, the Crown have failed to satisfy me on the balance of probabilities that the record of interview was voluntary in the sense that the accused understood his right to speak or remain silent (R v Lee (1950) 82 CLR 133).  For this reason I ruled on 27 November 1996 that the record of interview conducted by Sgt Lade on 25 January 1995 was not admissible on the trial of the accused.

	I acknowledge the assistance of counsel, Mr Noble and Ms Fraser for the Crown and Mr Brustman for the Defence.
_________________

