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REASONS FOR DECISION
(Delivered 16 February 1994)

This is an application by summons brought by the Fifth Defendant Australian Aviation Underwriting Pool Pty Ltd to strike out the Amended Statement of Claim as against it for failing to disclose a cause of action against it, or alternatively for an order that summary judgment be entered in favour of the Fifth Defendant against the Plaintiff.

The plaintiff brings this action for damages for personal
--

injuries sustained by him, and, pursuant to the Compensation (Fatal Injuries) Act, for the benefit of himself as spouse of the late Claudia Matzat arising out of a light aircraft crash which occurred at Lake Evella on 1 July 1989 in which aircraft the plaintiff and his wife were travelling as passengers.  It is alleged that the aircraft, which was piloted by one Nicholl (now deceased) suffered an engine failure during take off from Lake Evella airstrip and crashed into trees adjacent to the airstrip.

It is also alleged that the aircraft was owned by the first defendant which had entered an arrangement with the second defendant whereby the first defendant  provide pilot training to its members and to the public at large by operating under the second defendant's licence from the Department of civil Aviation issued pursuant to the Air Navigation Regulations. By paragraph 8 of the Amended Statement of Claim the plaintiff alleges that the arrangement involved the second defendant undertaking the responsibility for the testing and  approval for employment by the first defendant of instructors for the purpose of pilot training for the supervision of the first defendant's instructors who would report directly to  the second defendant and take direction from the second defendant.

By paragraphs 10 and 11 of the Amended Statement of Claim, the plaintiff alleges that in or about January 1989 the second defendant tested Nicholl and approved him for employment  by the first defendant as an instructor, as a result of which he was so employed by the first defendant until his death as the result of the fatal crash on 1 July 1989. It is further  alleged that during the period of his employment, Nicholl was supervised and controlled in the performance of his duties by the second defendant. Consequently the plaintiff alleges, by paragraph 14 of the Amended Statement of Claim, that by reason of its supervision and control of Nicholl, the second  defendant was at all material times vicariously liable for the actions of Nicholl in the performance of his duties pursuant  to his contract of employment with the first defendant.
The plaintiff further alleges that the fatal crash was caused by Nicholl's negligence, and that at the time of the crash, Nicholl owed a duty of care to the plaintiff and to the late Claudia Matzat.

By paragraphs 13 and 21 of the Amended statement of Claim, the plaintiff alleges that in the circumstances alleged, the second defendant owed a duty of care to the first defendant and to those engaged in pilot training under the supervision of any pilot instructor tested and approved by the second defendant, and that the second defendant was negligent and in breach of its duty of care inter alia for failing to instruct Nicholl as to the appropriate procedures to be followed in the event of a power failure on take off whilst in the course of
instructing, contributed
 which	negligence	and	breach	of duty		caused	or to	the	fatal	crash.		It	is		also	alleged	by
paragraphs 16 and 18 of the Amended Statement of Claim that the plaintiff and his wife had engaged Nicholl to provide instruction to them and that at the time of the crash Nicholl was instructing them pursuant to this agreement.

The plaintiff alleges, as against the fifth defendant, that at the material time the fifth defendant had issued certain policies of insurance to the second defendant, and that pursuant to the terms thereof, the fifth defendant is required to indemnify Nicholl or the second defendant in respect of any damages that may be awarded against either Nicholl or the second defendant in this action. The plaintiff therefore claims that, by virtue of s26(1) of the Law Reform (Miscellaneous Provisions) Act, a charge over the insurance monies came into existence on the happening of the crash and
orders	for		the	enforcement	of	that	charge. plaintiff	seeks		declarations		that	the	fifth
 As	well,	the defendant		is
obliged to indemnify the second defendant and Nicholl against any liability that either may suffer in these proceedings to the plaintiff.

It was not made clear to me whether Mr Lander QC, counsel for the fifth defendant, relied upon r23.0l or r23.02 in support
of his submission that the Amended Statement of Claim ought to be struck out as it discloses no cause of action. The difference in approach between applications made under these two rules is discussed in Williams Supreme court Civil Procedure; Butterworths, 1987, pl26:
"An application under r23.0l differs from one under r23.02 in two respects. First, r23.0l is appropriate where the relief sought is the summary determination of the proceeding generally or of any claim in the proceeding. The ground of application is that the claim or defence is bad in law, or is scandalous, frivolous or vexatious, or is an abuse of process, and, further, that the claim or defence cannot be saved by any amendment of pleading. On the other hand, in the case of an application under r23.02, it is assumed that the adversary has an arguable claim or defence. The application is directed to his indorsement of claim or pleading, whether statement of claim or defence. The objection is that the indorsement or pleading fails to properly express the cause of action or ground of defence on which the party relies or that the indorsement or pleading is scandalous, frivolous or vexatious, or may prejudice, embarrass or delay the fair trial of the proceeding, or is otherwise an abuse of process. The relief sought by the applicant is that the offending indorsement or pleading be struck out or amended, not that the proceeding be brought to an end. Second, on an application under r23.0l, any party may rely upon evidence given by affidavit or, by leave, orally, while under r23.02 the court is confined to what appears in the indorsement and pleadings: r23.04."

For the purposes of this submission,		Mr upon any affidavit evidence, but solely contained	in the	Amended	Statement	of
 Lander did not rely upon the allegations Claim. I should add
also, that the Summons referred only to rules 23.02 and 23.03. This application, and therefore the application, on the face of it, appeared to be based on r23.02, i.e. that it was to be assumed that the plaintiff had an arguable claim, but that, the pleading failed to properly express it. However, the nature of the argument put to me was more akin to that appropriate to be dealt with under r23.01. No objection was taken by Mr Anderson for the plaintiff to the course taken by the Fifth Defendant, and in those circumstances it seems to me that I should treat the Fifth Defendant's application generally as having been brought under r23.0l or alternatively under r23.02.
The first limb of Mr Lander's submissions was that on the facts alleged, it could never be the case that the arrangement pleaded could give rise to a duty of care by the Second Defendant to the plaintiff or his wife, because there was not the requisite proximity between those travelling as passengers in the aircraft, and the Second Defendant.

The circumstances under which a court will strike out a Statement of Claim under r23.01 have been discussed in many authorities. One line of authority suggests that the defendant must show that the pleading "is demurrable, and showing something worse than demurrable" (Republic of Peru v Peruvian Guano Company (1887) 36 Ch D 489 at 495 per Chitty J); and such that no legitimate amendment can save it (Arbon v Anderson (1942] 1 All ER 264 at 266 per Luxmoore LJ; or that the action is so manifestly groundless as to not admit of argument (Wall v The Bank of  Victoria  Ltd (1890) 16 VLR 2 at 4 per Hood J) • The power should only be used in "plain and obvious cases" where the claim is simply unarguable: Ranger Uranium Mines Pty Ltd v BTR Trading (Qld) Pty Ltd & Ors
(unreported, Supreme Court of the Northern Territory; Muirhead AJ, 2/6/87);  Drummond  Jackson  v  British  Medical  Association (1970) 1 WLR 688 at 696 per Lord Pearson. Another line of authorities suggests that the case need not be so clear that argument is unnecessary to demonstrate the futility of the plaintiff's claim; that the court may choose to hear argument
	indeed, extensive argument - in order to reach a conclusion
	and if it does, the court has a discretion to rule on the issue even if the answer is not "plain and obvious" or "clear beyond doubt" although great care must be exercised before depriving a plaintiff of the opportunity of a trial: see General Steel Industries v Commissioner for Railways (NSW) &

Ors (1964) 112 CLR 125 at 129 per Barwick CJ; Inglis andAnor v Commonwealth Trading Bank of Australia (1972) 20 FLR 30 per Woodward J.

Mr Lander submitted that the lack of requisite proximity could be illustrated by analogy with a driving instructor who had
undertaken to teach someone to drive a motor vehicle. He submitted that in such a case, it could never be said that the instructor would remain liable forever thereafter for the acts of the driver. Furthermore, he submitted that in this case there was no allegation that the Second Defendant undertook to teach Nicholl how to fly or how to react in emergencies. Mr Anderson submitted that the requisite degree of proximity existed because the Second Defendant maintained supervision and control over Nicholl in the performance of his duties, that the Second Defendant had a duty to ensure that Nicholl was instructed in the appropriate procedures to be followed in the event of a power failure on take off whilst in the course of instructing others in the course of his employment, and that there was a breach of this duty.

I	was		not	referred question	of proximity well	known)		and	Mr
 by counsel to any authorities on (although the leading authorities Lander did not seek to advance
 the are any
extensive	argument
 to	establish	his	case.
 In	these
circumstances the occasion did not arise for me, in the exercise of my discretion, to rule upon the question beyond whether it is "plain and obvious" or "clear beyond doubt," that the relevant degree of proximity does not exist. In my view, assuming the relevant duty existed, it is arguable that the relevant relationship of proximity existed. As Deane J pointed out in Hawkins v Clayton (1987-88) 164 CLR 539 at 577- 8, it is not always necessary for the existence of a relationship of proximity for there to have been any physical proximity between the parties concerned, and a relationship of proximity can exist with, and a duty of care owed to, a class of persons which even includes members who are not yet born or who are identifiable only by some future. characteristic or capacity which they did not have at the time of the breach of duty. If the Second Defendant undertook an obligation to ensure that Nicholl was trained in the appropriate procedures to be followed in the event of a power failure on take off whilst Nicholl was training others, such as the plaintiff and his wife, it seems to me arguable that there is a relationship of proximity between the Second Defendant and the plaintiff
and his wife such as to give rise to a duty of care on the Second Defendant's part to avoid a real risk of injury by reason of lack of proper instruction as to what to do in the circumstances envisaged.

However, this conclusion is premised upon the existence of the relevant duty. The allegations in paragraphs 21.2 and 21.3 of the Amended statement of Claim assert that the Second Defendant had a duty to instruct Nicholl on the appropriate procedures in the event of a power failure on take off whilst in the course of instructing and a failure to so instruct, but no facts are pleaded in paragraph 8 of the Amended Statement of Claim (or elsewhere) which would arguably give rise to such a duty. Nor is it alleged, except inferentially from paragraph 21, that the crash was caused by Nicholl's failure to adopt the appropriate procedures in those circumstances. Alternatively it might have been alleged that the Second Defendant ought to have tested Nicholl to ensure that he knew those procedures and failed to do so; but this is not alleged either. Further, except inferentially in paragraph 21, there is no specific pleading that there was such a procedure commonly used by competent pilot instructors; nor is the procedure itself described.

In paragraph 21.4 of the Amended statement of Claim, it is alleged that the Second Defendant breached its duty in failing to provide pilot training to Nicholl of a sufficient standard to enable him to meet an emergency on take off. However, no facts are alleged which would give rise to such a duty. Nowhere is it alleged, for instance, that the Second Defendant, as part of its arrangements with the First Defendant, undertook to train Nicholl as a pilot, or, for that matter, as a pilot instructor, nor to even provide on-going pilot training.

Mr Anderson for the plaintiff submitted that the plaintiff as yet did not know all of the details of the arrangements between the First and Second Defendants, and would not have this information until the plaintiff had had discovery and,
possibly, had received answers to interrogatories. In particular, he submitted that the conditions of the Second Defendant's licence from the Department of Civil Aviation, may require the Second Defendant to provide instruction to Nicholl in the relevant areas. In effect, Mr Anderson's submission amounted to this - the plaintiff does not know all the full facts (and will not know them until discovery and possibly interrogatories have been completed) and the Amended Statement of Claim ought not be struck out until it has had an opportunity to obtain that information and further amend its Statement of Claim to accord with the facts then known. Mr Farquhar, who appeared for the Third Defendant, supported Mr Anderson's submission. Implicit in this submission is an acknowledgment that the pleading is defective, and that at present, the plaintiff is unable to allege facts which would enable it to amend so as to cure the defect (at least so far as the alleged duty is concerned) although it is hoped it may be able to do so in the future. In these circumstances I consider that the proper course is to strike out the offending paragraph in the Amended statement of Claim. If and when the plaintiff is in a position to properly plead facts giving rise to the alleged duty, the plaintiff can at that stage apply to further amend the Statement of Claim. Accordingly, it is ordered that paragraph 21 of the Amended Statement of Claim be struck out.

Mr Lander's argument was that there were no facts alleged to support the allegation in paragraph 14 of the Amended Statement of Claim that the Second Defendant was vicariously liable for the actions of Nicholl. It was not asserted that Nicholl was the servant pro hac vice of the Second Defendant or was the agent of the Second Defendant. On the contrary, paragraph 11 of the Amended Statement of Claim asserts that Nicholl was the servant of the Third Defendant.

Mr Anderson submitted that as it was alleged that the Second Defendant maintained exclusive supervision and direction of Nicholl, who had a duty to report exclusively to the Second Defendant, this was a sufficient factual basis upon which to
assert that, as a matter of law, the Second Defendant was vicariously liable for Nicholl in the performance of his duty as the borrowed servant of the Second Defendant. Alternatively, Mr Anderson submitted that the category of cases in which vicarious liability has been found is not closed, and that it was arguable that in the circumstances vicarious liability ought to be imposed by analogy with existing recognised categories. I was not directed to any authorities by either counsel.

Whether or not Nicholl was arguably the servant pro hac vice of the Second Defendant depends, according to Mersey Docks and Harbour Board v Coggins & Griffiths (Liverpool) Ltd [1947] AC 1, on whether supervision and control over Nicholl had passed to the Second Defendant to such a degree that the Second Defendant could not only exercise control over the tasks to be performed, but also the manner of his doing it. It would be surprising if the Second Defendant had authority not only to direct Nicholl on what pilot training he might perform as an instructor, but how he was to perform that task, particularly in such matters as the manipulation of the controls of the aircraft, whether as pilot or pilot in charge of a trainee: cf Kondis v State Transport Authority (1984} 154 CLR 672 a-t 693 per Murphy J, where his Honour quoted with approval a passage from Lord Simon's speech in Mersey Docks and Harbour Board v Coggins & Griffiths (Liverpool) Ltd, supra, at 10, which stressed the need for control, not only on what work was to be done, but how it was to be done. However, whether that kind of authority existed or not, is a question of fact, and my task is simply to look at the pleadings to see if the facts alleged are arguably sufficient to support the claim. In my opinion the allegations in the Amended Statement of Claim, particularly in paragraph 8 thereof, are arguably sufficient to support the conclusion that Nicholl was the Second Defendant's servant pro hac vice, and that therefore the Second Defendant is vicariously liable for Nicholl's negligence. Technically paragraph 14 of the Amended statement of Claim is deficient in that it does not specifically allege that Nicholl was the Second Defendant's borrowed servant, but

that can be cured by a simple amendment. In these circumstances I consider that I should decline to strike out paragraph 14 of the Amended Statement of Claim, but order that it be amended to specifically allege that Nicholl, in the circumstances, became the Second Defendant's borrowed servant.

The final point argued by Mr Lander was that the second Defendant was not entitled to indemnity either under the policy pleaded in paragraph 25 of the Amended Statement of Claim (the "Aircraft Policy") or under a policy which the plaintiff intended to rely upon, but presently not the subject of any specific pleading, known as the "Hanger Keeper's Policy."

As to the "Aircraft Policy, " a copy of this policy was exhibit "DHBMA" to the affidavit of David Hamilton Bruce McLeod sworn 8 October 1993. Mr Lander advanced two main points. The thrust of his first point was that there were no allegations in the Amended Statement of Claim which would permit the policy to operate. For example, Mr Lander submitted that there were no facts alleged sufficient to bring the aircraft in question within the scope of the "Particulars of Aircraft" set out in the coverage Details Page attached to the policy. Mr Anderson pointed out that in paragraph 27 it is pleaded that "at all material times the Cessna was an aircraft within the definition of 'Particulars of Aircraft' contained within the policy." No particulars of this plea are given. These are required by r13.10(1) and (2) of the Supreme Court Rules. But the lack of particularity of a pleading does not entitle the Fifth Defendant to strike out the pleading at this stage. The Fifth Defendant is entitled to be provided with particulars, and if the particulars provided do not assert facts sufficient to support the pleading, it may then be struck out. Mr Lander's other objections concerning the policy are of a similar kind to this and the same result is inevitable.

Mr Lander's second submission was that no particulars could be given in order to support paragraph 27, because the
-10-
--

particulars needed would contradict allegations in other paragraphs of the Statement of Claim. However, I am not satisfied that this is so. In any event, even if the particulars resulted in an inconsistent pleading, this is permitted by rule 13.09(1) if the pleading makes it clear that the allegations are pleaded in the alternative. Until the particulars have been supplied, I am not in a position to decide whether or not the claim against the Fifth Defendant should be struck out, and judgment given for the Fifth Defendant.

The plaintiff foreshadowed that it was intended to further amend the Amended Statement of Claim to make similar claims in respect of the so called "Hanger Keeper's Policy" in addition to the claims made in respect of the Aircraft Policy. By consent of the parties, I heard argument on whether or not the proposed amendments, if allowed, could give rise to a cause of action or an entitlement to declaratory relief even though the proposed amendments were not before me. The purpose of hearing these submissions in this way was to provide a basis for Mr Lander's submission that the Amended Statement of Claim should be struck out and judgment given for the Fifth Defendant, and to meet any suggestion that the Amended Statement of Claim could be salvaged by permitting it to be amended to rely upon the "Hanger Keeper's Policy." As I have decided that the Amended Statement of Claim should not be struck out against the Fifth Defendant at this stage, it is unnecessary to consider the arguments presented to me on this issue. Nor do I propose to comment on the foreshadowed further amendments proposed until such time as they have been drafted and an application is made to the court to permit the Amended Statement of Claim to be further amended.

Finally, it seems to me that the Fifth Defendant should not be required to file any Defence to the Amended Statement of Claim until such time as it is properly amended and the necessary particulars of paragraphs 27,28 and 29 of the Amended Statement of Claim have been given.
Accordingly, I make the following orders:
 
0.',,.

	Paragraph 21 of the Amended Statement of Claim is struck out.


	Liberty to the Plaintiff to amend paragraph 14 of the Amended Statement of Claim within fourteen days to enable the Plaintiff to allege that Nicholl was at the material time the borrowed servant of the Second Defendant.


	The Plaintiff to provide the Fifth Defendant with particulars of paragraphs 27, 28 and 29 of the Amended Statement of Claim in accordance with rules 13.10(1) and

(2) of the Supreme Court Rules within fourteen days.

	The time within which the Fifth Defendant is required to deliver its Defence to the Amended Statement of Claim is extended until fourteen days after the Plaintiff has complied with orders 2 and 3 above.


	The question of costs is reserved for further consideration.


	That the Fifth Defendant's Summons of 12 January 1994 be adjourned for further consideration at a date to be fixed.


