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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA


No. 3 of 1994



BETWEEN:

STEPHEN YINARRI YUNUPINGU
Appellant

AND:

RICHARD BRYSON
Respondent



CORAM:	MARTIN CJ.



REASONS FOR JUDGMENT

(Delivered 24 August 1994)


This is an appeal against the sentence imposed by a Magistrate, constituting a Court of Summary Jurisdiction, at Nhulunbuy arising from an incident in that town on 19 November last. The appellant pleaded guilty for that on that day he had unlawfully assaulted Kylie Carter, and that the assault involved circumstances of aggravation, namely that she was a female and he was a male, and, further, that she was under the age of 16, namely 13, and the appellant was an adult, aged about 23.



The assault occurred at approximately 2.50pm within the town area of Nhulunbuy under a covered walkway when the victim was on her way home from school.	The accused had been drinking alcohol during the course of the day and was walking towards her.	She moved to one side of the path so as to avoid him, and he then moved to the same side obstructing her.	She attempted to move off the path and continue on her way, and as she did so the defendant was described as having "flung his left arm out and brushed his hand across the front of her vagina.	She said that it was quite distinct not really hard and not soft".		The victim then yelled, and the defendant proceeded on his way.			She was distressed and ran home and informed her mother who contacted police who shortly thereafter took him into custody.	When spoken to about it, the defendant admitted grabbing the girl, and when asked why he did it, he said: "to ask for food".	Those facts were the agreed facts for the purposes of the plea.	The prosecutor informed the Court that when being questioned by police the accused was asked to illustrate what part of the body of the girl he "grabbed", and he pointed between his legs and said: "Here".

A circumstance of aggravation alleging indecent assault upon the girl had been withdrawn at the commencement of the proceedings.	The appellant was therefore to be dealt with upon the basis that any suggestion of indecency attaching to the assault was not pursued by the prosecution.

The appellant was convicted and sentenced to be

imprisoned for a period of three months, but it was directed that he be released forthwith upon his entering into a bond to be of good behaviour for a period of 18 months.	In addition to the usual ground of appeal, that the sentence was manifestly excessive, the appellant attempted to assign specific error to the learned Magistrate by failing to take into account relevant matters or failing to attach sufficient weight to certain matters namely, that:

	the conduct of the appellant, a Yolgnu person, was in part, explicable by characteristics of the Yolgnu culture; and


	the intoxicated state of the appellant at the time of the offence reflected the socio-economic circumstances and environment in which the offender had grown up.


It was also alleged that his Worship erred in that he placed excessive weight on the need for general deterrence without considering the particular circumstances of the offence, namely, that it was committed when the appellant attempted to make a request to be given some food. Matters giving rise to those grounds of appeal were before his Worship by way of submission from counsel for the appellant at the hearing. He is an aboriginal who resides at an outstation. His mother lives in Nhulunbuy at the town beach, but his father is deceased. He was formally educated to grade 8,

but he can not read English, and at the time of the offence he was employed under the CDP programme, receiving $390 per fortnight. It was put to his Worship that he was very drunk, and was initially taken into custody by the police due to the state of his sobriety. The record indicates that he did not mean anything of a sexual nature by his action, but what he was trying to do was to delay the young woman sufficiently enough to ask her for food.	It was also put to his Worship that the appellant was a Yolgnu man and had been brought up within that culture, and that it was far more normal for a person from that culture to ask another person for food, cigarettes or the like, even of someone not known very well or a stranger, and that was what the appellant was doing on that occasion.	It was also put by his counsel that it was more normal for physical contact to take place between Yolgnu people, in that it was extremely common for them to touch each other whilst they are talking, particularly in relation to a request for food and so on.	However, his counsel also said that the appellant accepted that in his own culture it was inappropriate behaviour for him to touch a young girl in such a way as to come into contact with that part of her body, and it was on that basis that the plea of guilty was entered.	"He admits that there's no way he could do that in his own culture and he says that had he not been drunk as he was, he would not have touched her in that region".	In submission it was put that a record of conviction for assault would be of significance to him.	At the commencement of the plea and his counsel's invitation, with the approval of the Court, the appellant said: "All I got to say for the lady, for sorry.		But I didn't do

that for any - for sex anyway.	I just asking for something, you know?".	As to the effect upon the girl, the Crown prosecutor informed the Court that she was frightened at the initial incident and has continued in her fear of aboriginal people which has restricted her movements, both to and from school and socially.

The maximum penalty for the offence is five years imprisonment, but the jurisdictional limit upon the Court of Summary Jurisdiction is two years imprisonment.	The sentence was a proportion of the maximum not of the jurisdictional limit.	It had not been suggested to his Worship that an appropriate course would be to sentence him to a term of imprisonment, but direct that the sentence be suspended on his entering into a home detention order (s19A Criminal Law (Conditional Release of Offenders) Act). No report, as required by the s19B, was provided to the Court.	In any event, that would have required that he be sentenced to a term of imprisonment and that is what lies at the bottom of his complaint here.	Nor was it suggested that he was a likely candidate for punishment through the making of a community service order, which, although requiring that he be convicted, does not require as a precondition that he be sentenced to a term of imprisonment (s20). Again, there was no report before the Court that he was a suitable person to perform work and that work was available (s21).	It was not suggested before the Court of Summary Jurisdiction, nor before this Court, that the appellant would consent to the making of a home detention order or community service order as required by s19B(1)(b) and s21(1).	It is primarily a matter for those

representing the accused, being in the best position to obtain instructions in relation to the matters to be considered where it is thought that orders of that type may be appropriate to lay the information before the Court and indicate that the accused would consent to such an order if it was proposed to be made.	Certainly, reports are required from a probation officer in each case, but experience tends to show that such reports are able to be obtained on short notice.	However, a Court might always initiate enquiry regarding the appropriateness of either such orders being made and whether or not the offender would consent.	Here, the Court was effectively left with the option of imposing a fine or ordering a period of imprisonment, suspended in whole or in part (s5).

His Worship took into account the plea of guilty made at the first opportunity to the charge in the form presented that day.	He noted that thereby the appellant had reduced somewhat the distress of the victim in not having to tell her story in Court. He spoke of the victim's age, the fact that she had not provoked the appellant in any way and had done all in her power to avoid physical contact, and that she would have been distressed by the appellant's unwarranted and unwanted action towards her.	He went on: "People in Nhulunbuy, or anywhere in the Territory, are entitled to walk around the street without being accosted and, most particularly, are entitled to the protection of the police and this Court if they are accosted in a manner such as this.	It is in my view a serious matter", and referring again to the fear and apprehension raised in her, expressed the view that there was a

need for a penalty which reflected society's displeasure at that sort of action and as a means of sending a warning to others that it would not be tolerated by the Courts.	He emphasised the need for personal and general deterrence.	Paying regard to the fleeting nature of the offence, and that the appellant had no prior convictions for offences of that type, and that it was one that appeared to be out of character, his Worship considered that there was some hope that that type of offence might not be repeated.	His Worship concluded: "Weighing up the seriousness of the offence with a need for general deterrence, but the specific needs of yourself and your background, I consider that the needs would be met by a term of imprisonment which is wholly suspended", and proceeded accordingly.	Having imposed the sentence, his Worship addressed the appellant: "..... you must realise that whilst being intoxicated might explain your action, it is not an excuse if you become voluntarily intoxicated, then you are responsible for your actions".

His Worship did not fail to take into account the matters related to the appellant's cultural characteristics nor his state of intoxication and the socio-economic circumstances of the environment in which he had grown up.	As to the first, it was conceded on the appellant's part, that it was not in accordance with those cultural characteristics that a female should be touched in the area of her vagina.	As to the second, his Worship clearly took into account the accused's drunken condition and personal background, at least, such as was made known to him in the course

of the proceedings.	As to the question of weight, none could be attached to the first issue and there is nothing to indicate that his Worship did not attach sufficient weight to the second matter. By his plea, the appellant admitted that he intended to do what he did or that he foresaw the assault as a possible consequence of his flinging out his arm for which he could not be excused, pursuant to s31(2) of the Criminal Code.	In all the circumstances of the case, his culpability must be at the lower end of the scale, as was the circumstances of the assault itself, bearing in mind that it could not be held that he intended to cause the girl the distress and fearfulness which arose at the time and which remains with her, or to have foreseen that impact upon her at the time of the offence.	Putting aside any benefit which might flow to the appellant from the cultural factors referred to, which do not operate in the case anyway, this assault was, nevertheless, one which lay at the lower end of the scale of seriousness for offences of its type.	Although there were circumstances of aggravation attendant upon the assault, those combinations of factors did not make this a serious matter.	Further, the appellant was to be dealt with as a first offender in relation to this type of offence and thus considerations of reformation, rehabilitation and personal deterrence ought not to weigh heavily in the balance when consideration is being given to the available sentencing options.

The North Australian Aboriginal Legal Aid Service has commenced a system of keeping records relating to clients for the offences alleged, the plea, the sentence and what are considered

any other relevant matters.	The information is entered into a computer database, and upon examination of that information, it is possible to identify the files of that service involving a client charged with a particular offence with reference to the place where the court was sitting.	Narrowed down to matters dealt with at Nhulunbuy, having some resemblance to the subject of this appeal, there are only relatively few in the course of the last three years or so.	Given the wide disparity of circumstances which can attend upon offending such as this and the offender, it is not surprising that there is no consistent pattern revealed by the information so assiduously prepared and brought to the Court.	By way of example, in October 1990, a man born in 1969 was convicted and placed on a bond to be of good behaviour for 18 months after he had approached an 11 year old girl, attempted to kiss her and pursued her for 50 metres, continuing in his attempts.	He had no prior convictions.	Another relatively young aboriginal man, dealt with in 1990, was dealt with for slapping a disco supervisor on the face when she refused him admittance.	He had no priors and was convicted and placed on a 12 months good behaviour bond.	There are examples of fines, and in a case involving an indecent assault on an adult female involving repetitive touching, the offender was sentenced to four months imprisonment.	There is just not enough information available to assist this Court in determining whether there has been a "tariff".

However, the relatively minor nature of the assault itself and of the appellant's criminal culpability, together with

the personal features known to the Court, show that the sentence of three months imprisonment, albeit suspended forthwith, was plainly excessive.	In all the circumstances a fine was appropriate.	This Court is entitled to assume that the appellant is not a wealthy man and that the payment of a fine from his limited financial resources will be a meaningful punishment.	He has the means to pay, as is disclosed by the submission made on his behalf to the Court of Summary Jurisdiction.	The sentence of the Court of Summary Jurisdiction is quashed and in substitution, therefore, the appellant is fined $250.	I will hear counsel as to the time it should be allowed for payment.

