



IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN 217 of 1994
BETWEEN:
KEITH ERIC SANDERS
Plaintiff
and
GRANT LESLIE ATKINSON and ROSEMARY LEEANNE ATKINSON t/as N.T. DISTRIBUTION CENTRE
Defendants


MASTER COULEHAN: REASONS FOR DECISION
(delivered 24 November 1994)

The Writ in this proceeding was issued on 5 October 1994 and was served on the defendants' solicitors on 7 October 1994.

By letter dated 13 October 1994 the plaintiff's solicitors wrote to the defendants' solicitors informing them that judgment would be entered without further notice if an appearance was not received by close of business 14 October 1994.

The appearance was filed on 13 October 1994.

On 20 October 1994 Mr Henschke, the solicitor for the defendants, spoke by telephone with Mr Loganathan, an articled clerk employed by the plaintiff's solicitors. He informed Mr Loganathan that the amount of the loan claimed by the plaintiff was disputed but that an offer of settlement


would be made.

Mr Loganathan informed Mr Henschke that it was improbable that the offer would be accepted.
Mr Henschke said that he would put the offer in writing. A facsimile to the effect that he was instructed to make a without prejudice offer of settlement was sent the same day.

On 28 October 1994 the plaintiff's solicitors filed the documents necessary to enter judgment in default of defence and judgment was entered on 2 November 1994.

On 2 November 1994 Mr Henschke spoke by telephone with Mr Loganathan with reference to a query raised by his client. There was apparently no mention of the fact that the documents seeking judgment in default had been filed.

On 3 November 1994 the defendants' solicitors forwarded a letter making an offer in settlement.

It was not until 8 November 1994 that the defendants' solicitors became aware that judgment had been entered. This application to have the judgment set aside was filed on 15 November 1994 and heard on 17 November 1994.

It may be seen from the foregoing that the plaintiff's solicitors did not offer the usual professional courtesy of giving notice of their intention to enter judgment. The explanation was that the letter of 13 October 1994 had put the defendants on notice that time was of the essence.

In the ordinary course, failure to give such notice does not entitle a defendant to have judgment set aside as of right (see Bratic v Toohey (1988) 2 Qd.R.140),  although


in some circumstances such failure may constitute bad faith, in which case the judgment may be set aside as irregular (see TJM Products v A & P Tyres 78 ALR 579, 585 and Hopkins v QBE Insurance Ltd, an unreported decision of Martin J dated 22 May 1991).


Nader J expressed strong disapproval of the practise in Bilato Nominees Pty Ltd v Northern Gold NL, an unreported decision in Supreme Court proceeding No. 655 of 1984 dated 7 March 1985.

In any event, counsel for the plaintiff has conceded that the issue is whether or not the defendants have a prima facie defence on the merits (see Davies v Pagett 70 ALR 793).

The plaintiff claims that on the dissolution of his partnership with the defendants, it was agreed that the defendants would employ him in the business previously carried on in partnership and that the sum of $46,000-00, which was owed to him by the partnership, would be paid by monthly instalments. No provision was made for the payment of interest.

The agreement made no provision as to the repayment of the moneys if the plaintiff's employment was terminated, which occurred shortly afterwards. He claims repayment of the balance of the loan on the basis of "unjust enrichment".

The defendants deny that they have been unjustly enriched and assert that they have a defence on the merits.
Counsel for the plaintiff did not refer to any authority in support of the claim for unjust enrichment, which, on the facts pleaded, is novel.



The manner of pleading is questionable. In David Securities P/L v Commonwealth Bank of Australasia 175 CLR
353 at p.378 , Mason CJ, Deane J, Toohey J, Gaudron J and McHugh J said, of an approach argued by the respondent in that case, that it

" ... appears to proceed from the view that in Australian law unjust enrichment is a definitive legal principle according to its own terms and not just a concept.

"The two decisions of this Court just mentioned reject that approach. In Pavey & Matthews, Deane J. stated:

'To identify the basis of such actions as restitution and not genuine agreement is not to assert a judicial discretion to do whatever idiosyncratic notions of what is fair and just might dictate .... That is not to deny the importance of the concept of unjust enrichment in the law of this country. It constitutes a unifying legal concept which explains why the law recognizes, in a variety of distinct categories of case, an obligation on the part of a defendant to make fair and just restitution for a benefit derived at the expense of a plaintiff and which assists  in the determination, by the ordinary processes of legal reasoning, of the question whether the law should, in justice, recognize such an obligation in a new or developing category of case.'

"Accordingly, it is not legitimate to determine whether an enrichment is unjust by reference to some subjective evaluation  of what  is fair  or unconscionable. Instead, recovery depends upon the existence of a qualifying or vitiating factor such as mistake, duress or illegality. As this Court stated in Westpac Banking Corporation:

'In other words, receipt of a payment which has been made under a fundamental mistake is one of the categories of case in which the facts give rise to a prima facie obligation to make restitution, in the sense of compensation for the benefit of unjust enrichment, to the person who has sustained the countervailing detriment.'


"As La Forest J. stated in Air Canada v. British Columbia the two species of mistake (i.e., fact and law) should be 'considered as factors which can make an enrichment at the plaintiff's expense "unjust" or 'unjustified' ".

If the plaintiff's claim is viable the result will depend upon the evidence as to the substance of the agreement between the parties and, possibly, the weighing of competing interests. It could not be said that the defendants do not have a prima facie defence on the merits.

I order that the judgment entered on 2 November 1994 be set aside.

