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ASCHE C.J:



The appellant was charged before a judge and jury
that he




"Between 17 June 1986 and 1 September 1986 at Darwin in the Northern Territory stole $6,000-00, the property of Norma Joyce Kassman".


He pleaded not guilty and called no evidence.	The jury returned a verdict of guilty.


The Crown case was that Mrs Kassman owned a caravan upon which was owing an amount of $6,000-00 to Custom Credit Corporation.	She warited to sell it and repay the debt owing.	Her husband approached the appellant in May 1986.
He had a conversation with him.	It was a very short conversation but, since so much of the appellant's case turns on this, it is appropriate that I set out his evidence on this aspect in full.	Mr Kassman identified the appellant as the person with whom he had spoken and then gave the following evidence:-



"MR ADAMS:
(Prosecutor)





















MR HILEY:
(Defence)
 You had a conversation, you said, with Mr Mumford? --- Yes, I did.

What did you say? --- I said, 'The caravan at the moment is at Caravan Territory'.	It couldn't be sold - if he could help me to sell it, and he said, 'Yes, I could sell it within 21 days.' That was the exact words.	I told him where the caravan was.	He made the arrangements from there to pick the caravan up at Caravan Territory, and that's how it went from there.

Was there any discussion about price? -- Yes.	I mentioned that the amount I was after was $6,000-00.	Anything over and above that amount, whatever money he makes above that, is none of my business, as long as I get my money that I was owing to Custom Credit at that stage.

After that conversation do you presently recall anything being written? --- Yes. I asked for a consignment note to be written out.	He wasn't too sure whether to write one out or not, but I said

I object.
MR ADAMS:	You asked for a consignment note to be written out? --- Yes.

Was one written out? one written out.
 Yes, there was

Would you have a look at this, please?
---Do you recognise that? --- Yes, I do.
Do you recognise the handwriting upon it?
--- Yes.

Whose handwriting is upon it? --- That's Bill Mumford's handwriting.

Does your handwriting appear anywhere there? --- Yes.	I signed my signature just below his.

And do you recall that document being written? --- Yes, I do, yes.	It was written on 19 May, 19 May, and there was another chap there, that was also there, and he was a witness as well.

Did you see it being written? --- Yes, I did, yes.

Whereabouts was it when this was written out? --- It was written out in the office of Caravan Factory - Stuart, Stuart Park, there."


No evidence disputing this account was called on behalf of the appellant and Mr Kassman was not
cross-examined to suggest any alternative version.
Mr Kassman went on to say that two days later he and his wife saw the caravan in the appellant's yard, and some two weeks later they noticed it was missing.

Mrs Kassman gave evidence that she had purchased the caravan in December 1984 with the aid of a loan of
$6,000-00 from Custom Credit Corporation.	In fact the


exhibits include a Bill of Sale and an invoice which make it plain that the legal owner at all material times was Custom Credit Corporation Limited, but no point was made of this either at the trial or on this appeal.		In 1986 Mrs Kassman and her husband had endeavoured to sell the caravan.	She was not present when the original conversation between her husband and the appellant took place.	She says she subsequently had some telephone conversations with the appellant and that she and her husband also saw the appellant some weeks after he had received the caravan.	In these conversations the appellant said he had sold the caravan and was waiting for settlement.

The Crown called evidence from a Mr Candida that the appellant sold the caravan to him for $7,500-00.
Mr Candida wrote out two cheques on two different occasions for $4,000-00 and $3,500-00.	Evidence was given that, on
17 June, a Westpac Bank teller paid $4,000-00 cash to an unidentified male on the presentation of Mr Candida's cheque for that amount.	On 21 July a cheque for $3,500-00 was deposited in the appellant's bank account.	It does not seem disputed, at least for the purposes of this appeal, that the total amount of $7,500 was received by the appellant from
Mr Candida as the price of the caravan and retained by him.


Neither Mr or Mrs Kassman received any money from the appellant or any other person for the sale of the
caravan.	All they received were evasive answers.	The appellant paid no money to Custom Credit on their behalf.

That, shortly, was the evidence on which the Crown alleged that the appellant was guilty of stealing $6,000-00 from Ms Kassman.

At the close of the Crown case submissions were made by Counsel on behalf of the appellant that there was no case to answer.	After considerable discussion the learned trial judge ruled that there was a case to go to the jury.
Something is sought to be made on this appeal of various observations by His Honour during that argument.	To my mind nothing turns on this.	His Honour was responding to different submissions.	In doing this he put forward differing views during argument.	He was perfectly entitled to do so.	At one stage His Honour did adopt the position that Mr Kassman rather than Mrs Kassman should have been named in the indictment as the owner of the caravan.	At one stage, counsel for the Crown applied to amend the indictment by substituting Mr Kassman for Mrs Kassman as the owner.
His Honour seems to have been prepared to grant that amendment but counsel for the Crown then withdrew his application and elected to proceed on the original indictment.	All this, of course, took place in the absence of the jury and cannot in my view affect or derogate from the ultimate instructions His Honour gave to the jury.
Whatever views His Honour had previously formed, when he came to sum up to the jury, His Honour told them that it did not matter whether the appellant received the
caravan physically from Mrs Kassman or not. Appeal Book).	He went on to say:-
 (P. 135 of the



"It	doesn't matter what the accused knew about any arrangements as between Mr &  Mrs Kassman.	If the truth is that Mr Kassman was acting as his wife's agent and didn't tell the accused about that, it doesn't matter .•.••• you must be satisfied that the accused received the caravan from Mrs Kassman. If you are satisfied beyond reasonable doubt that in fact her husband was acting on her behalf, and even if he didn't tell the accused about it, you can be satisfied that he received the caravan from Mrs Kassman.		An agent doesn't have to disclose the fact that he is acting under an agency, or he doesn't have to disclose the existence of his principal".	(P.	141).


During the course of his summing up His Honour made available to the jury and carefully explained an aide memoire.	The second page of that document reads as follows:

"If the Jury are satisfied beyond reasonable doubt:

	that the accused received the caravan from Norma Joyce Kassman and


	that at the time of receiving the caravan the accused was under a legal obligation to Norma Joyce Kassman to deal with the proceeds of sale of the caravan by paying $6,000-00 of the proceeds to her, or to John Samuel Kassman, and by disposing of any excess as he chose,


the proceeds of sale of the caravan shall be regarded, as against the accused, as belonging to Normal Joyce Kassman until the $6,000-00 is paid to Norma Joyce Kassman or to John Samuel Kassman.
If the jury are not satisfied of either l. or 2. above, the verdict must be not guilty."


His Honour repeated in substance and several times the terms of that part of the aide memoire.

The grounds of appeal as amended are as follows:-


"1.	The learned Trial Judge erred in his directions in law to the jury:-

	As to Section 209(1) of the Criminal Code insofar as he directed the jury regarding the definition of 'steals'.


	As to Section 209(4) of the Criminal Code in relation to the following phrases:-


( i)


(ii)

(iii)

(iv)
 "... receives property from or on account of another"

"... and is under an obligation to the other

to retain or deal with it or its proceeds in a particular way

.•. the property or proceeds shall be regarded, as against him, as belonging to the person from whom he received it until the obligation is discharged."

(cl	In directing the jury in terms of page 2 of his aide memoire to the jury.
(d)	In directing the jury that the effect of section 209(4) was to make the proceeds at law the property of the person named in the Indictment namely Norma Joyce Kassman and should have directed the jury that the proceeds were, in law, the property of Mario Candida.

2.	The learned Trial Judge erred in finding a case to answer."
As to paragraph l(a) I agree with Mr Glissan QC, counsel for the respondent in this appeal, that this ground has not been established.	I agree that His Honour correctly instructed the jury as to the constituent elements of the crime of stealing and the meaning and application of such words as "unlawfully" and "appropriate".	Page one of his aide memoire was directed to these matters and no real objection seems to be taken to what is there set out and explained by His Honour.

It is really to His Honour's interpretation of s.209(4) of the Code, that Mr Abbott QC for the appellant directs his attack.	That subsection reads:-

"	(4)	Where a person receives property from or on account of another and is under an obligation to the other to retain or deal with it or its proceeds in a particular way, the property or proceeds shall be regarded, as against him as belonging to the person from whom he received it until the obligation is discharged."


Mr Abbott has drawn our attention to some differences betweens. 209(4) of the Northern Territory Code on the one hand and the provisions of s. 5(3) of the United Kingdom Theft Act and s. 73(9) of the Victorian Crimes Act on the other.	The United Kingdom and Victorian sections are identical and I set them out as follows, underlining those parts which differ from the Northern Territory section.
"Where a person receives property from or on account of another and is under an obligation to the other to retain and deal with that property or its proceeds in a particular way the property or proceeds shall be regarded (as against him) as belonging to the other."


As can be seen, the Northern Territory section differs by substituting "or" for "and", "it", for "that property", and "person from whom he received it until the obligation is discharged", for "other".	(For completeness, and although I do not see that anything turns on it, the Northern Territory sub-section omits the brackets in the phrase "as against him").

Mr Abbott submits that these differences are critical.	I am not convinced, despite the obvious difference between a disjunctive and a conjunctive, that the phrase "retain or deal with" is very much different in the context from "retain and deal with", save that the former may be somewhat wider in scope and may have been changed to prevent an argument (which I confess I have not found in any decided cases) that the property concerned can only be "dealt with" if it is, at the same time, "retained".	Nor do I see any cyclonic disturbance in meaning by preferring "it" to "that property".	Mr Abbott, however, lays considerable stress on the last deviation.	He submits that the expression "person from whom he received it" confines the meaning to the person who physically hands over the property, whereas this need not be so if the United Kingdom
or Victorian phraseology is used; because in that legislation the final expression "the other" can be referred back to the earlier phrase "for or on account of another".
This, he submits, is not so in the Northern Territory section, particularly since the words "or on whose account" could have been added after "from whom" and have not.

I do not think that the expression "person from whom he received it" must be confined to the person from whom he physically received it.	To do so would really make a nonsense of the section in many cases.	It was not, in my view, intended that property should be deemed to belong to a carrier or messenger whose only connection with it was that he was the last person who physically handed it over.	That would create an unreal situation.		The position could even be quite absurd if, for instance, A, the owner of a chattel, being desirous to giving it to B to deal with, meets B for that purpose but hands it to C who happens to be standing by and is closer to B than A.	Does the chattel "belong" to C because he then hands it on to B?	Even in the present case, if the subsection is to be applied in the way suggested by Mr Abbott, the "property" in the caravan would be in some probably unidentifiable person on the premises where the caravan had been situated before the appellant took possession of it; because the evidence of Mr Kassman was,  "I told him (the appellant) where the caravan was.	He made the arrangements to pick the caravan up at Caravan
Territory, and that is how it went from there."	While the Court cannot shrink from an obvious absurdity if that is the only possible meaning, it is entitled to resolve any ambiguity in favour of the more sensible and reasonable construction.	See generally Craies on Statute Law
(7th Edition) pp. 86-91; Cooper Brookes (Wollongong) Pty Ltd v F.C.T. [1981] 147 CLR 297 at 304-5, per Gibbs CJ.

In my view it is not difficult to extract from the subsection a more sensible meaning and one in accordance with the context.	It is clearly contemplated by the opening words of the subsection that a person can receive property "from or on account of another".	That in turn contemplates a situation where the person delivering the property is not deemed to be the owner, if he is delivering it "on account of" another.	The person receiving the property is not then receiving it from the actual deliverer but from that other person.	That other person is, therefore, and in those circumstances, "the person from whom he received it".	It may make for greater clarity to say "the person from whom or on whose account he received it", but it does not make good grammar; being tautologous.	For only one person can be "a person from whom he received it".	Whether the receipt is directly from that person or indirectly through a messenger or agent and who that person is, is a question of fact.
If this is the correct interpretation it follows that there is no substance in the attack on the indictment as being wrong to allege the property in the caravan in Mrs Kassman.	The evidence is that the caravan was hers or at least that she was the person in possession of and disposing of it.	The appellant received the caravan "on
account of" Mrs Kassman.	Therefore she was "the person from whom he received it" and by the subsection the caravan is to be regarded, as against the appellant as belonging to Mrs Kassman.	(The fact that in other areas of the law she would not be the legal owner does not, therefore affect the "deeming" provisions of s. 209(4)).

It is true that the words of Mr Kassman conveyed to the appellant, that the caravan was Mr Kassman's property.
But the evidence makes it plain enough that he was acting for his wife, the undisclosed principal.

Although R v Grubb (1915) 2 KB 683 was a case dealing with the interpretation of the United King Larceny Act 1901 s.1, which is in different terms to the
section under consideration, the remarks of Lord Reading CJ delivering the judgrnent of the Court of Criminal Appeal seem to me to apply with equal force to the present circumstances.	The Larceny Act s.1 provided that if a person (a) "being entrusted	with any property..." or,
(b) "having ... received any property for or on account of
any other person", fraudulently converted the property, he was guilty of an offence.	The appellant Grubb was convicted under the section.	He appealed, contending that the property in question had been entrusted, not to him, but to a company which he controlled.	Lord Reading CJ said at
p. 689:-


"In	the opinion of this Court a person may be entrusted with property, or may receive it for or on account of another person, within the meaning of this section, notwithstanding that the property is not delivered to him directly by the owner and that in fact the owner does not know of his existence and has no intention of entrusting the property to him.		If the accused has obtained or assumed the control of the property of another person under circumstances whereby he becomes entrusted or whereby his receipt becomes a receipt for or on account of another person and fraudulently converts it or the proceeds, then he has committed an offence within the section."



In Stephens v The Queen (1978) 139 CLR 315 at 332 Gibbs J. (as he then was) applied that reasoning to an identical section of the South Australian Criminal Law Amendment Act 1902 and added that the case of R v Grubb had been consistently followed not only in England but elsewhere.

It follows that I would not agree with the observations which appear in the book "Criminal Fraud" by Lanham, Weinberg, Brown & Ryan (1987) Ed. at p. 20, which were cited on behalf of the appellant.	The learned authors are there comparing the provisions of s.73(9) of the
Victorian Crimes Act and s.95(3) of the Crimes Act (ACT) (which are in largely similar terms), with s.209(4) of the Northern Territory Criminal Code.	They remark upon the differences in phraseology which I have already set out and then provide this example and their conclusions:-

" If P appoints Das	his agent to sell jewellery and D sells it to V, D will be under an obligation to account to P for the money.	The money would have been received on account of P.	D could therefore be found guilty of stealing the money whether the events occur in Victoria, the Australian Capital Territory or the Northern Territory.	However the notional owner would differ.	In Victoria and the Australian Capital Territory P would be the notional owner because the obligation would be owed to P.	But in the Northern Territory V would be the notional owner as the person from whom the property was received."


With respect to the learned authors I do not see how this can be so.	They are correct, in my view, in concluding that in any case the money would have been received on account of P.	That is because the property was received by D "from or on account of another" i.e., P.		In the Northern Territory Code the obligation is then to retain or deal with it or its proceeds in a particular way.	The pronoun can only refer to the property i.e., the jewellery. I can see no reason why the meaning of the pronoun should change when it subsequently appears in the phrase, "the person from whom he received it". (c.f Fowlers - Modern English Usage - 2nd Edition pp. 481-2 - "one pronoun, one job").	D still owes the obligation to P, not to V, and D
has not received the jewellery from V, he has received it from P.	All that D has received from V are its "proceeds", a plural noun which cannot be encompassed in the singular pronoun "it".	And, as I have already pointed out, the person from whom the property was received need not be the person effecting the actual physical delivery but a disclosed or undisclosed principal.

The error may lie in not distinguishing between two distinct transactions.	The first transaction is the receiving of the property.	In the example given P presumably gives the jewellery to D to sell.	D therefore "receives" it and that is the first transaction and that is when the obligation (if any) is created.	P is the person "from whom" D receives it.	The second transaction is the sale of the jewellery by D (on behalf of P) to V.	In the course of that sale D receives the proceeds and then retains them.	But that does not change the original transaction where the property is received from P and the obligation to deal with it or its proceeds in a particular way is created. The second transaction merely proves that D has broken the obligation already created because he has not dealt with the proceeds by handing the money to P.	P has always remained the "person from whom he received it" (the property).

I reject, therefore, any argument that the indictment in the present case is bad because it should have
alleged that the property was either in Mr Kassman or Mr Candida.	I consider the indictment correct as laid.

Mr Abbott, however, submits that, before the appellant can be guilty of a criminal offence, as distinct from a merely civil liability, there must be some evidence of an entrustment or a receipt with an obligation to keep in existence at all relevant times a fund equivalent to the sum of $6,000-00.	Otherwise the "deeming" provisions of s.209(4) do not come into operation.

Mr Abbott refers us to an article by Professor Smith - "The Scope of Fraudulent Conversation" (1961) Criminal Law Review at pp. 741-754 and 797-805.	Professor Smith discusses at pp. 801-2 of the United Kingdom
Larceny Act 1901, s.l, re-enacted in the same terms in s.20(1){iv) of the Larceny Act 1916.	Mr Abbott concedes that these provisions are not on all fours with s.209(4) of the Code but he submits that the principle enunciated by Professor Smith apply equally to s.209(4).	So far as relevant for this argument s.1(1)(b) of the Larceny Act provided that "Every person who having ... received any property for or on account of any other person fraudulently converts to his own use or benefit ... the property or any part thereof or any proceeds thereof" shall be guilty of a misdemeanour.
Professor Smith at pp. 801-802 compares the case of Hotine (1904) 68 JP 143 with Lord (1905) 69 JP 467.	Hotine was a case where the accused required persons entering into his employment to deposit sums of money as security for their honesty, promising to repay them when the depositor left his service.	He failed to repay the deposits.	The Common Serjeant, after consulting Phillimore J., held that it was only a civil debt; apparently on the ground that Hotine was not bound to retain the money itself but was free to use it as he pleased.	In Lord the accused was employed to collect debts and pay the proceeds to his employers less
5 per cent.	He failed to account for some of the money he
had collected.	His subsequent conviction was upheld.	Lord Alverstone LCJ, delivering the judgment of the Court of Crown Cases Reserved, said:


"Without expressing  any opinion on Hotine, it seems to me that in that case the defendant was entitled for the time being to use the money.	In this case all that appears is that the prisoner was employed to collect money for the prosecutors on commission."


Professor Smith comments:-


""Now this passage might mean that Lord did not become a debtor because the money he collected became and remained the prosecutors' money so that he was a bailee.	It is submitted, however, that, in the light of the facts of the case that is not the proper interpretation.	It seems more likely that Lord became the owner of the money which he collected but was under a duty to account for all that he received less 5 per cent.	In that case he
was a debtor.	It is submitted therefore that what the passage means is that he was a debtor with a duty to keep in existence a fund equivalent to the amount of his debts.	Unlike Hotine, Lord was not free to use the money which he owned."




Mr Abbott submits that on Professor Smith's analysis it must be shown in this case that the appellant was a debtor with a duty to keep in existence a fund equivalent to the amount of his debts, i.e., in this case
$6,000-00.		He says that is not what was established by the evidence.	He submits that it could not be shown that the agreement was for the appellant to retain $6,000-00 in a particular way because it was clear that more than $6,000-00 might be obtained for the caravan.	In fact the appellant received two cheques for $4,000-00 and $3,500-00 respectively and paid the money into his own bank account.
Mr Abbott submits this was clearly within the scope of the agreement and at the most created a civil obligation to pay
$6,000-00 whenever that amount was demanded after the
caravan was sold.	Mr Kassman had said (at p. 3 of the Appeal Book)

"I mentioned that the amount I was after was
$6,000-00.	Anything over and above that amount, whatever money he makes above that is none of my business as long as I get my money that I was owing to Custom Credit at that stage."
Mr Abbott submits that the words "in a particular way" should be given some work to do in the subsection.	He submits that, in the context of this case, there had to be a clear obligation, stated or implied, at the time the caravan was handed over to the appellant that in some particular way the proceeds were to be kept.	There was, he says, no such direction here.

But it seems to me that one can quite easily bring the facts within the operation of the subsection.	Of course Mr Abbott is right to say that a mere civil obligation of debtor and creditor does not of itself create a criminal liability.	Something more must be shown and that something more is precisely the obligation envisaged by the subsection to retain or deal with the property or its proceeds in a particular way.	That constitutes the fiduciary element in the particular relationship, although not in the strict sense in which it would be construed by a court of equity.
Gibbs J. makes this quite clear in Stephens v The Queen (1978) 139 CLR 315 at 333.	His Honour is speaking of the earlier offence of fraudulent conversion but I take the principles to be similar:-

"It	is accepted that there can only be an offence under this sub-section if there was a fiduciary element in the relationship of the accused person to the property alleged to have been fraudulently converted by him: see R v Jones (1948) 33 Cr App R
11 at p. 13; Russell on Crime, 12th ed, (1964), vol. 2, p. 1120; Weinberg and Williams; Australian Law of Theft, p. 191.	In R v Hotine (1904) 68 JP
143 at p. 144 and in R v Cuffin (1922) 127 LT at
p. 565, the court went so far as to suggest that there must be a trust.	Nevertheless it does not seem to me necessary that either the jury or the Court of Criminal Appeal should inquire whether the accused received the property in circumstances giving rise to a trust.		Such a construction would lead to undesirable complexity in the administration of the criminal law and is not made necessary by the words of the section.		One of the ordinary meanings of the word 'entrust' is 'to confide the care or disposal of' (see Shorter Oxford English Dictionary) and it is in that sense that the word is used in the section.	To bring the case within the section the property must have been entrusted to the accused either for safekeeping or to be applied, paid or delivered for a particular purpose or to a particular person.	In other words it must have been earmarked for certain purposes which are not purposes of the accused himself (see Smith and Hogan: Criminal Law, 1st ed. (1965)
p. 433; Weinberg and Williams, op, cit., p. 191)."


In the same case Barwick CJ in a dissenting judgment which does not, however, affect the observations I now quote, said at pp. 322-3:-

"But it has emerged from (the cases) quite clearly that the creation of the mere relationship of debtor and creditor will not amount relevantly to an entrustment.	It has been said that a fiduciary relationship in relation to property or money is required if the payment or passing over of money or property is to satisfy the terms of the section, fiduciary because the money has never become the property of the recipient.	But it has not been decided that the creation of a trust which equity would recognise and enforce is necessary to constitute an entrustment.	Nor, in my opinion, is that necessary."


I really cannot see why the conversation between Mr Kassman and the appellant, brief as it was, could not
import an agreement to deal with the caravan or its proceeds
in a particular way.	"Sell it and keep $6,000-00 for me. Keep anything over for yourself".	That seems a perfectly consistent interpretation.	It plainly obliged the appellant to deal with the caravan or its proceeds in a particular way.	In the sense suggested by Barwick CJ and Gibb Jin Stephens it created a fiduciary relationship, the caravan being entrusted to the appellant on those terms.
Furthermore I see nothing inconsistent with the analysis of Professor Smith that the appellant could be regarded as a debtor with a duty to keep in existence a fund of $6,000-00. I do not think this means that the cheques received from
Mr Candida had to be kept separately until the $6,000-00 was accounted for.	It is not necessary, in my view, to indulge in any tracing exercise.	The only relevance of the appellant paying the proceeds of those cheques into his bank account and mixing them with his own funds or indebtedness to the bank is that such actions, deliberately undertaken by him, may have made it impossible for him to carry out his fiduciary duty to preserve $6,000-00 of the proceeds and might be evidence going to his intent to permanently deprive the owner of the caravan of the sum of $6,000.	The fact that he may have, by his own act, deprived himself of the means of preserving a fund of $6,000 can surely not be relevant to his duty to preserve that fund.	There was otherwise, in my view, no reason why he should not pay the cheques or monies therefrom into his bank account provided that he could extract therefrom the requisite amount to pay
Mr or Mrs Kassman.	What he had to do was keep in existence, for immediate payment when requested, the sum of $6,000.	I do not think it matters even that he may have had to borrow that sum, provided he was certain that he could make that provision.	If, for instance, he had an arrangement with the bank which permitted him to draw the money on overdraft at all material times that would in my view suffice.	The obligation is to have $6,000 immediately available.		The breach is failing to preserve it in some way, when the arrangement was that he should preserve it.	When the property is the proceeds of dealing with a chattel in a particular way, I do not think it is necessary to have the very money which was paid over.	If, for instance,
Mr Candida had paid the appellant in cash it would not be necessary in my view that he had to keep those very notes which he had been paid.	He had to keep available a fund of
$6,000.	He could put the money into a bank and mix it with his own.		But $6,000 had to be always available to him for Mrs Kassman.


In In Re Bellencontre (1891) 2 QB 122 at 142 Wills J. speaking of the offence of fraudulent misappropriation of money entrusted for safe custody said:

"I	cannot doubt that it is fully within the meaning of the Act, if the money is intrusted to him under circumstances which would make it his duty to pay it to a special account with a bank or to keep it in any other reasonable way in which men of business ordinarily keep their money, so as to have, not the specific coins, but the equivalents at call when demanded."
The case of R v Cuffin (1922) 27 Cox CC 293 is distinguishable.	There the appellant or a company of which he was director received imported meat from the government food controller for sale on commission.	The Board of Trade made it an express provision that proceeds of such sales were to be kept in a separate account in the bank and not with the company's monies.	The company misappropriated the proceeds.	Lord Hewart CJ, delivering the judgment of the Court of Criminal Appeal observed that "it became an essential condition of the contract that there should be a separate banking account and that the monies should not be mixed but kept entirely separate".	No such essential condition appears in the present case.

It was, however, for the jury to determine as a question of fact what the arrangement really was.	It is here that Mr Abbott raises a further ground of appeal.	He submits that, in his aide memoire to the jury, the learned trial judge erred in directing them that, as one of the elements of the charge, they must find beyond reasonable doubt that at the time of receiving the caravan the appellant was under a legal obligation to Mrs Kassman to deal with the proceeds of sale of the caravan by paying
$6,000 of the proceeds to her or Mr Kassman, and by disposing of any excess as he chose.	Mr Abbott's complaint is that his Honour there equated the legal obligation to repay the debt to the legal obligation under s.209(4).	The
vice of this, says Mr Abbott, is that the jury may have come to a view that this was a mere debtor/creditor situation, but assumed, on the basis of his Honour's direction, that that was sufficient for the purposes of s.209(4).

Now his Honour did tell the jury that mere
non-payment of debt was not a crime. (Appeal Book p.154) But Mr Abbott submits that the question asked in the aide memoire begs an answer which almost inevitably brings the case within the provisions of s.209(4).

I have some sympathy with this comment, but what else could the learned trial judge do but put such a question to the jury?	He did not (as in Hayes [1977] 64 CA R 82) pre-empt the jury by answering the question himself. The fact that one answer was far more likely than any other is not a criticism of the judge but an inescapable function of the uncontradicted and unchallenged evidence of Mr Kassman.	In this case, therefore, all he could do was tell the jury that there was a constituent element in the offence which had to be proved beyond reasonable doubt and, for this, they had to be satisfied that the appellant owed an obligation to Mrs Kassman.	He told them further that that obligation had to be a legal and not just a moral or social one, that it had to have been created at the time of the appellant receiving the caravan and that it had to be of a particular kind, namely in the terms set out in the aide memoire.
In my view, his Honour's directions on this aspect, coupled with the other direction that they must be satisfied the caravan was received from Mrs Kassman, adequately covers the provisions of s.209(4).	It must be remembered that his Honour had also adequately instructed the jury on the meanings of "unlawfully", "appropriates", and the necessity of proof of intent to permanently deprive.	The various elements mentioned in his Honour's aide memoire and expanded on by him constitute in my view the true essentials of the charge which, in broad terms, involved an intentionally dishonest appropriation of property of another or its proceeds contrary to a legal and fiduciary obligation, previously assumed, to deal with the property or proceeds in a particular way.

When his Honour told the jury that they must be satisfied that the obligation was a legal rather than a moral or social obligation, he was, no doubt, following the remarks of Cairns L.J. in R v Gilks [1973] 3 All ER	280 at
283 where His Lordship said:-


"In a criminal statute where a person's criminal liability is made dependent on his having an obligation, it would be wrong to construe that word so as to cover a moral or social obligation as distinct from a legal one."	See generally Archbold
- 42nd Edition - 18-27.


I do not think Mr Abbott cavils at that but he would say that his Honour did not go far enough and should
have gone on to explain that there must also be a legal obligation of the kind contemplated by the s.209(4).	In my view, his Honour has sufficiently done this.

Mr Abbott relies on Hayes [1977] 64 CAR	82.	This was a decision of the Court of Appeal under s.5(3) of the Theft Act.	The appellant had received deposits on account of sales or purchases of houses.	He misappropriated the moneys.	The trial judge failed, inter alia, to invite the jury to consider whether there was an obligation on the appellant to deal with the money in the terms of s.5(3).		At
p.84 Widgery L.C.J. refers to certain remarks of the trial judge in which, after having cited the terms of s.5(3), he said to the jury, "Can there be the slightest doubt that these deposits were received both from another, namely the purchaser, and on account of another, namely the vendor?". He made some other remarks clearly stating that in the circumstances an agent was not entitled to treat the money as his own and, if he did, it amounted to an appropriation.

The Lord Chief Justice, delivering the judgment of the Court of Appeal, remarked at p.85:-

"There again at some length the judge is really taking this issue away from the jury.	He is making it perfectly plain that in his view as a matter of law there is an obligation owed by the estate agent either to the vendor or the purchaser according to the way in which the events turn out.	We can add, of course, there is an obligation in civil law in such circumstances in favour of one party or the other, but that is not what this question is all
about.	What this question is all about is whether there is an obligation within the meaning of s.5(3) for the purposes of a charge of theft."


In my view, this case does not advance the case for the appellant.	The complaint there, upheld by the Court of Appeal, was that the trial judge had, in effect, usurped the functions of the jury, leaving them no alternative to the view he put forward.	I cannot see that the learned trial judge in this case has so erred.	He has clearly left the question to them in the terms of his aide memoire and his charge to the jury.

Although some reliance was placed by the appellant on Mainwaring [1982] 74 CAR	99, I cannot see that it assists his case.	At p.107 the Court of Appeal per Lawton
	had this to say:-



"We think that it may help judges if we make this comment about that section of the Act.	Whether or not an obligation arises is a matter of law, because an obligation must be a legal obligation. But a legal obligation arises only in certain circumstances, and in many cases the circumstances cannot be known until the facts have been established.	It is for the jury, not the judge, to establish the facts, if they are in dispute.

What, in our judgment, a judge ought to do is this: if the facts relied upon by the prosecution are in dispute he should direct the jury to make their findings on the facts, and then say to them:	"If you find the facts to be such-and-such, then I direct you as a matter of law that a legal obligation arose to which section 5(3) applies."
In the present case, however, the facts were not in dispute.	The version of the conversation between the appellant and Mr Kassman, as related by Mr Kassman, is not attacked by the appellant.	The learned trial judge told the jury that they had to be satisfied that there was a legal obligation to deal with the proceeds of sale of the caravan by paying $6,000 to Mrs Kassman or Mr Kassman and by disposing of any excess as he chose.

It may be, as a counsel of perfection, that in his aide memoire at paragraph 2 at p.2 the learned trial judge should have split the question into two parts in this way:-

	At the time of receiving the caravan was the accused under a legal obligation to Norma Joyce Kassman?


	If yes to (a), was that an obligation to deal with the proceeds of sale of the caravan by paying $6,000 of the proceeds to her or to John Samuel Kassman and by disposing of any excess as he chose?


Had I considered this a necessary amendment to cure what would have otherwise been a misdirection, I would have had no hesitation in applying the provisions of s.411(2) on the ground that no substantial miscarriage of justice arose.
It seems to me almost inevitable on the evidence that the jury would have answered the questions I have posed in the affirmative.	No miscarriage of justice arose by the error, if it was such, to differentiate the legal obligation simpliciter from its particular terms.	The facts, on any view that one can see, (and no more favourable view seems to be put to us) establish a blatant and dishonest course of conduct by a person who was being amply and generously rewarded for his services.	If an offence is not thereby established under the plain words of ss.209 and 210 of the Code, then the public may be forgiven for thinking that the law is that species of quadruped described by
G.K. Chesterton as being born "when fishes flew and forests walked".

But I am not persuaded that it is necessary to apply s.411(2).	In my respectful view, the learned trial judge's directions to the jury were full, adequate and satisfactory.

Itlfollows also from what I have said that the learned trial judge was correct in ruling that there was a case to answer.

I would dismiss the appeal.





KEARNEY J:	I have had the advantage of reading the opinion of the Chief Justice in which the facts and the issues relevant to this appeal are set out; it is unnecessary to restate them.


The major issue concerns the construction and application of s.209(4) of the Criminal Code.	This deeming provision is primarily directed to the situation where P has passed both possession and legal ownership of his property to Din	circumstances in which (from D's viewpoint) Dis legally obliged to P to retain or deal with the property or its proceeds in a particular way.	It is not, however, confined to the situation where legal ownership passes to D; it clearly applies to the situation where an owner P has bailed property to D, that is, where D acquires lawful possession but ownership remains in P.	It may also apply to some situations where P has no legal interest of any type in property he passes to D; see, for example, the facts in R v Meech (1973) 3 All ER 939 (C.A.), where P had obtained the property by fraud, a matter unknown to D at the time he received it.

Section 209(4) provides that in the circumstances set out therein the property is to be "regarded" (a word which appears close in meaning to "deemed") as against D to belong to another person, "the person from whom he received it".	Accordingly, as far as Dis	concerned, it is "property
of another" for the purpose of the definition of "steals" in Code s.209(1) and Dis	therefore capable of stealing it.
That is the purpose of s.209(4); it enables an unlawful appropriation by Din	a situation where the circumstances are as set out in s.209(4), to be categorized as stealing. It is essential to the law of stealing that an interest in the property said to have been stolen is the property of someone other than D.		Under Code s.209(1) D steals by unlawfully appropriating the "property of another" with intent to deprive; to "appropriate" is to assume the rights of the owner.	"Owner" is defined in Code s.l extensively, to include any person having possession or control of the property.	"Property" is defined in s.l in terms of animate or inanimate things.

The wording of s.209(4) is very similar to s.73(9) of the Crimes Act (Vic) which, in turn, is identical with s.5(3) of the Theft Act 1968 (UK).	There was however nothing novel about the approach adopted in s.5(3) of the 1968 Act.	Sir Samuel Griffiths in the Criminal Code of Queensland anticipated by nearly 70 years this "deeming" approach, thus obviating in Queensland (as now in the Territory, Victoria and the United Kingdom) the need to create special statutory offences such as fraudulent conversion, which had been found necessary in jurisdictions where the common law of larceny obtained; see Orsi v Legal Contribution Trust (1976) WAR 74 at pp.78-9.
However, s.209(4) differs in a significant respect from the wording of s.5(3) of the 1968 Act; that is, by the substitution of "person from whom he received it" for "other".	The significance of both expressions arises from the fact that they relate back to the words "from or on account of another".	It is therefore necessary to consider first what these words mean.

In my opinion the words "from or on account of another" do not constitute an expression with a single referent; as Mr Abbott QC submitted, the words encompass the situation where property is received "from" someone, and the situation where it is received "on account of" someone.
Contrast, for example, the meaning of the expression "for or on account of any other person" found in the former statutory provision in this jurisdiction creating the offence of fraudulent conversion - see s.l of the repealed Criminal Law Amendment Act 1902 (SA adopted).	The  words "for" and "from" in the two phrases have, I think, very different meanings.	The words "for or on account of another" constitute a unitary or composite expression; that is, there is a single referent, they identify a single "another".	The expression "from or on account of another" in my view has a dual referent; it contemplates 2 different factual situations, as Mr Abbott submitted.	The first involves D receiving property "from" P; here attention is focussed on the other party to the transaction involving D.
The second involves D receiving property "from" P, but "on account of" C; here, the principal referent is the person for whom (or on whose behalf or account) D receives the property - attention is focussed on a third party to the transaction between D and P.


Examples of the 2 situations may illustrate the difference between them.	If D receives paint from P specifically to paint P's house, then by virtue of s.209(4) as against D the paint is deemed to belong to P.	If D
receives paint from P with instructions to deliver it to c,
D has again received the paint "from" P, but "on account of" C; as against D the paint is again deemed to belong to P, under s.209(4).	In both examples, P is the person from whom D received the paint.	It can be seen that	"from or on account of another" has a dual referent in the second example, both P and C; but the expression "person from whom he received it", which identifies the owner as far as Dis concerned, has a single referent P.

The corresponding Victorian and English provisions use the word "other" in lieu of "person from whom he received it".	"Other" has a single referent; it is either P or C, depending on the person to whom Dis	under the required "obligation".	In both examples given above the paint is also deemed to belong to P, under both the Victorian and English provisions.	But that is because in





both examples, on the facts the "obligation" of Dis	to P, whereas under s.209(4) the paint is deemed to belong top because P is "the person from whom [DJ received it", irrespective of whether the "obligation" of Dis	top		or to
C.	The Victorian and English provisions can yield results different to s.209(4).	If P delivers property to Din	D's capacity as agent for C, and Dis	obliged by the terms of his agency to deal with deliveries in a particular way, then under s.209(4) the property is deemed as against D to belong to P, but under the Victorian and English provisions it is deemed to belong to C.	It seems doubtful that s.209(4) was intended to have this result.

As to the example from "Criminal Fraud" discussed by the Chief Justice at pp.13-14, I respectfully agree with his Honour's conclusion that the better view is that the owner of the proceeds of the jewellery as against Dis	P and not C, on the basis that the word "it" in the expression "person from whom he received it" refers to the "property" - the jewellery - and not to the "proceeds", for the reason his Honour states. The "proceeds" are deemed as against D to belong to P, not because of the basis on which D received the "proceeds" from C, but because D came under an "obligation" (in terms of s.209(4)) to Pat	the time he received the jewellery from P, and thus enlivened at that time the deeming words in s.209(4), which extend to the proceeds which later resulted from the sale of the jewellery.
If property is laid in the wrong person in an Indictment, the accused is entitled to be acquitted; see R v O'Brien (1981) W.A.R. 305.	It would not be suitable to apply s.411(2) in those circumstances, as Mr Glissan QC submitted.


I agree with the Chief Justice for the reasons stated at p.10 that the expression "person from whom he received it" does not exclusively refer to the actual person from whom D   physically received the property.	On the evidence in this case, it was open to the jury to find that Mrs Kassman was the undisclosed principal "from" whom, through her agent (Mr Kassman), the appellant received the caravan for sale.	I doubt whether the appellant can be regarded as having received the caravan "on account of"
Mrs Kassman, whose existence at the time was unknown to him; but he received it from her agent, and thus unknowingly, from her, with authority to sell it.	It seems that in commercial terms the appellant was a mercantile agent in the transaction; he had lawful possession or control of the caravan, and could sell it in his own name, and bind his principal.

It may well be, of course, that Custom Credit Corporation Limited was the true beneficial owner of the caravan at the time the appellant received possession on
19 May 1986, under its registered Bill of Sale from





Mrs Kassman.	That is of no moment for the purposes of this case though it may be of consequence when it comes to sorting out the no doubt tangled results of the appellant's behaviour - see, for example, Folkes v King (1923) 1 KB 282.

In terms of Code s.209(4) it was open to the jury to find that the appellant received the caravan "from" the undisclosed principal Mrs Kassman to sell, and provided he was then placed under an obligation of the type referred to in s.209(4), the caravan was by virtue of that provision as against the appellant, deemed to belong to Mrs Kassman, and so were the proceeds of its sale when he received them.

As far as concerns s.209(4), the first question is whether the appellant, at the time he received the caravan to sell, was under a legal obligation to Mrs Kassman "to •.• deal with its proceeds in a particular way".	That depends upon the effect of Mr Kassman's evidence.		The Chief Justice has discussed that question at length.	I agree with his Honour that if a mere debtor/creditor relationship existed between the appellant and Mrs Kassman, that would be insufficient to give rise to an obligation of the type required.	Section 209(4) imports the need for some fiduciary element in that relationship, by requiring that the property be dealt with by D "in a particular way".	This does not mean that P must stipulate that the proceeds of sale be kept in some particular fashion.		It means, as





Gibbs J put it in Stephens v The Queen (supra) at p.333, that the proceeds -


"	must have been earmarked for certain purposes which are not purposes of the accused."


Mr Abbott submitted that the undisputed evidence of Mr Kassman, if accepted, did not establish a basis on which an obligation of the type required by s,209(4) arose in relation to $6000 of the proceeds; that it established something less - a contractual obligation on the appellant's part to pay that sum following the sale, the ordinary obligation of a debtor to his creditor.		He referred to various authorities in which the nature of the obligation was such that no crime was committed.	However, whether this be so depends on the facts in each case, as was pointed out in R v Hall (1972) 2 All ER 1009 at 1011; indeed, Lowden v The Queen (1982) 139 DLR (3rd) 257 shows how a variation in the facts in a case similar to R v Hall (supra) led to a different result.

The undisputed evidence of Mr Kassman meant in my opinion that it was open to the jury to find a fiduciary element in the relationship in this case, as follows: that on receiving the caravan the appellant was at that time obliged to Mr Kassman (and through him to his undisclosed principal Mrs Kassman) to sell the caravan, and, once he had done so, to "earmark" $6000 of the proceeds of that sale as





a fund ready for immediate payment to Mrs Kassman at her request.	That obligation was more than a mere debtor's obligation to pay $6000 to her, for the reasons set out by the Chief Justice at pp.21-22.

The appellant submitted however that the learned trial Judge in his charge to the jury on this point misdirected the jury by the language he used in para.2 of the aide-memoire set out at p.6.

I first note that it was for his Honour to determine upon the facts found by the jury on the evidence, whether the appellant had a legal obligation to Mrs Kassman in terms of s.209(4), and if so, the nature of that obligation; see R v Mainwaring (supra) which should be followed on this aspect in preference to R v Hayes (supra), on which Mr Abbott relied.	That is to say, it is for the jury to find the facts, if they are in dispute, including the relationship between the parties; but whether a legal obligation arises from those facts as found, is a question of law for decision by the trial Judge.	Here of course the evidence of Mr Kassman for the prosecution was uncontradicted but it was still for the jury to decide whether or not to accept it.	The learned trial Judge clearly considered (correctly, in my respectful view) that if the jury accepted Mr Kassman's evidence as to the factual situation, that situation gave rise to a legal obligation on
the part of the appellant of the type contemplated by s.209(4).	What appears in the aide-memoire must be read in that light.


In the course of his summing-up, the learned trial Judge instructed the jury as follows:-


"If you are satisfied that at the time [the appellant] came into possession of the caravan he had agreed with Mr Kassman to try to sell it and to account to Mr Kassman for $6000 of the proceeds in the event of a successful sale - if you are satisfied beyond reasonable doubt of those facts you can take it that that is a legal obligation not just a moral obligation.	If you take a caravan to someone in the business of selling caravans and say, 'Would you please sell my caravan.	I want
$6000 from it' and the man says, 'Yes.	I'll do that for you' and 'You can keep the rest.'	'Yes; thank you, I'll do that' and he takes the caravan, if you accept that those facts occurred, that is a legal obligation that is created."	(emphasis mine)


It is apparent that his Honour is here directing the jury that a legal obligation arises in terms of s.209(4)
- to deal with the proceeds of sale in a particular way - if they find the facts in a certain way.	The appellant's attack on the language in the aide-memoire is directed at the reference to "paying" the $6000, on the basis that this could have misled the jury into thinking that a mere debtor's contractual obligation to pay, which obviously existed, was a sufficient obligation for the purposes of s.209(4).	The jury did not have to be concerned about the nature of the obligation; that was his Honour's function, on
the facts as found by the jury, and the summing-up made that clear.	The aide-memoire must be read and understood in the context of the rest of the summing-up, in which the learned trial Judge made it clear that if the jury accepted
Mr Kassman's evidence they were then to accept that the appellant was then under an obligation to deal with the proceedings a particular way.	I respectfully agree that on those facts the appellant had an obligation to maintain a fund in at least the sum of $6000.


In any event, if the summing-up did not adequately direct the jury on their duty to decide whether Mr Kassman used the words he said he used, his evidence was uncontradicted and on this point Code s.411(2) should be applied.


I agree with the Chief Justice that his Honour's directions to the jury were satisfactory; they followed the approach recommended in R v Mainwaring (supra).	I consider that his Honour was correct in his view that the evidence of Mr Kassman, if accepted, established a factual situation which involved an obligation on the appellant in terms of s.209(4).

As to other matters raised on the appeal, listed at p.7, I respectfully agree with the views of the Chief Justice thereon.
In the result I consider the appellant was properly convicted of stealing $6000 the property of Mrs Kassman, and accordingly I would dismiss the appeal.





RICE J.:	I agree with the reasons and orders proposed by the Chief Justice.

I simply add that, in my opinion, it was clearly open on th& evidence for the jury to find that the appellant received the caravan "on account of another", namely,
Mrs. Kassman, since at all material times Mr. Kassman was acting for her as his undisclosed principal.	The appellant was under a legal obligation to her to pay her, albeit through her agent, $6000 out of the proceeds of sale of the caravan and retain any surplus.	Hence, under s.209(4) the proceeds of sale, to the extent of $6000 belonged to
Mrs. Kassman until the appellant paid her that amount, since he had received the caravan from her through the agency of her husband.	Accordingly, the indictment was well-founded and no request for further particulars were sought or directed pursuant to s.313 of the Code.

