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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. AS 31 of 193
 

IN THE MATTER of the Justices
Act
AND IN THE MATTER of an appeal against a conviction by the Court of Summary Jurisdiction at Alice Springs
BETWEEN:
ANTHONY JABALTJARI SCOTTY
Appellant

AND:
TREVOR HOWARD BELL
Respondent


CORAM:	KEARNEY J


REASONS FOR DECISION
(Delivered 18 August 1993)


These are the reasons for allowing on 16 July 1993 an appeal against a conviction herein by th	Court of Summary Jurisdiction ·at Alice Springs on 3 June 1993.
The•background
On 2 June 1993 the appellant pleaded not guilty before the Court to a charge under s188(2)(b)  of the Criminal Code of unlawfully assaulting one Simone Jane Brown on 25 January 1993, in circumstances of aggravation.	It invoked a fairly brief attack of about 2 minutes in a  laneway in Alice Springs one afternoon, near the Todd River;


the attacker ran off when a Mr Muir, who heard the victim's screams, came to the scene.	He was found guilty on 3 June and sentenced to 18 months imprisonment with a nonparole period of 12 months.	A Notice of Appeal was filed on
11 June on the ground that his Worship had erred in.. law by
misdirecting himself "regarding the law of identification".
The appeal came on for hearing on 16 July.
Mr Howden of counsel for the appellant was then granted leave to amend the Notice of Appeal, by including as an additional ground that -
1-1	-	-	material evidence relevant to the
identification of the appellant was not led at the hearing of the matter and as a result the conviction is unsatisfactory and unsafe."
The basis of the new ground was that the respondent  had, very properly, after the appeal was instituted, supplied the appellant with statements from the Police file containing addition l information which had not been placed before
his Worship.	Apparently, they were not included in the Police Prosecutor's brief.	Leave was granted to rely on this material for the purposes of the appeal, as fresh
evidence; the respondent consented to the application.
In Mr Howden's submission the new ' evidence was both material and relevant, in context, in that' it referred to an identification of the appellant by the victim shortly after the assault, at the rear of the police vehicle which came to the scene.	The appellant by then had been arrested on the bank of the Todd River not far away, and placed in the Police vehicle.		Before his Worship it appeared that the victim's first identification of the appellant was an
in-court identification at trial. There was also her following evidence:-
11And that was the last you saw of him when he ran off?---No.
Apart from him being in the back of the Police van?---No.11
Mr Howden, who had appeared before his Worship, stated that
the fact that he was not then aware of the victim's earlier identification meant that he did not probe the issue of identification further before his Worship, as he otherwise would have.
The appeal
Relying on Seears v McNulty (1987). 28 A Crim. R 121, Mr Howden submitted that since fresh evidence had now been admitted, this court was exercising original and not appellate jurisdiction and the proceedings before it were to be determined by way of a rehearing on the transcript of the proceedings below.	I consider that some of the analysis in Seears v McNulty may require re-examination at some time, but it is not appropriate to do so in this appeal.
The evidence before his Worship was of an in-court identification of the appellant by the vict m as her attacker, and an uncertain in-court identification of the appellant by the witness Mr Muir, who also referred to seeing "a person in the back of the police van that looked similar".	As noted earlier, evidence of the presence of the appellant in the back of the police vehicle, and his identification there by the victim and Mr Muir, was not adduced from the 2 Police officers before his Worship.
Mr Howden attacked the probative value of
Mr Muir's identification as being of little weight.	He also attacked the fact that although the Police tendered the thong found in the laneway, they did not seek to tender the thong which the appellant was wearing at the time of his arrest, so that no comparison was possible.	It is however
unnecessary to consider these matters on this appeal.
In this case I consider that the evidence of the earlier identification at the Police vehicle should have
been placed before his Worship. what effect that may have had.
 It is impossible to decide It is right that its cogency
should be assessed by his Worship.	Ms Fraser, of counsel for the respondent, rightly concedes that the fresh evidence taints the victim's later in-court identification; see Domican v The Queen (1991-92) 173 C.L.R. 555.	There is otherwise a reasonably cogent case against the appellant.
Every court must be very careful in its approach to evidence of identification, but it is unnecessary to pursue Ground 1 on this appeal as I consider that the Poliqe evidence of prior identification should have been placed before the Court.	Regrettably, the General Orders of the Commissioner relating to evidence of identification were not observed.
On 16 July 1993, for these reasons, I ordered that the appeal be upheld, the conviction quashed, the sentence and nonparole period set aside, and, pursuant to sl77(2)(d) of the Justices Act, the case remitted for rehearing ab initio by the Court.


