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REASONS FOR JUDGMENT
(Delivered 7 December 1993)

THE COURT:
On 29 November 1993 after hearing the applicant's submissions in support of his application to extend the time within which to apply for leave to appeal against his sentences, and generally, we refused his application for reasons to be published in due course. We now publish those reasons.

On 5 November 1991 the applicant was sentenced to a term of eight years' imprisonment for aggravated assault with intent to have carnal knowledge (sl92(1)(2)(3) and (4) of the Criminal Code - the equivalent of the common law offence of rape) and to a term of four years' imprisonment (concurrent) for causing bodily harm with intent to cause grievous harm (s177(a) of the Code). Asche CJ fixed a non-parole period of three and one half years and ordered that the sentence and non-parole period commence on 21 April 1990.

The applicant, who had pleaded not guilty, was convicted on 26 July 1991. He lodged an application for leave to appeal  against his conviction as well as an application for an extension of time within which to appeal against  his conviction in August 1991. Ultimately, he was sentenced on 5
--

November 1991. In August 1992, he was granted leave to appeal against his conviction by a single justice of this Court. That appeal was dismissed on 16 October 1992 by the court of Criminal Appeal.

On 8 June 1993, the applicant lodged an application for an extension of time within which to appeal against his sentences, together with an application for leave to appeal against his sentences. Pursuant to s417(1) of the Code, the applicant's right to seek leave to appeal against sentence must be exercised within twenty-eight days from the date sentence is pronounced. The application for leave is therefore eighteen months out of time.

The principles upon which the court will grant an extension of time are discussed in Green v R (1988-9) 95 FLR 301 at 302-
304, 309-12 and in Crabbe (1990) 49 A Crim R 446. Both of these cases dealt with applications for an extension of time for leave to appeal against conviction, as opposed to sentence. In R v O'Keefe (1978) 23 ALR 246, the Full Court of the Supreme Court of Victoria adopted similar principles where the application involved an extension of time to appeal against sentence. In our view the general principles to be applied are the same in each case. Stated shortly, the relevant considerations are that an extension of time will not be granted as a matter of course; generally speaking, substantial reasons must be shown; and where there is a lengthy delay, such as in this case, exceptional circumstances must exist unless the court is satisfied that there has been a manifest miscarriage of justice or unless the court is satisfied that there are such merits that the proposed appeal would probably succeed. Nevertheless the court has an overriding discretion, in any case, where sufficient reason exists for the granting of an extension of time, notwithstanding that the reasons for the delay are not adequately explained, and notwithstanding that the court is unable to find that the appeal would probably succeed.
The applicant contended that he believed that he could include in his application for leave to appeal against conviction, when that matter was dealt with by this Court, an appeal against sentence and for that reason made no effort to commence the present applications within the twenty-eight day period fixed by the Code. The applicant in fact made no effort to include an appeal against his sentence when the court considered his appeal against conviction in October 1992, because, so the applicant said, he did not then have a medical report which he needed in order to press his appeal against sentence, and this report had not been forthcoming, due to the alleged negligence of his solicitor, at the time of his sentence in November 1991; and it took him until 14 April 1993 to eventually obtain all of the documents he wanted through the Freedom of Information  Act  (Victoria).  However,  we note that the applicant made no effort to apply for the relevant documents until he wrote to the Office of Corrections (Victoria) on 21 March 1992, over four months after sentence had been passed, and there is no satisfactory explanation for this delay. Further, the relevant report was released to him on 29 January 1993, yet the present application was not made until 8 June 1993, and again there is no satisfactory explanation for this period of delay.

The first ground of the applicant's proposed appeal against sentence is as follows: at the time of his sentence, the applicant had been released on parole by the authorities in Victoria (having had a minimum term of eleven years six months fixed by the Court of Criminal Appeal of Victoria) and this was known to Asche CJ. As chairman of the Northern Territory Parole Board, Asche CJ would have been aware that the Victorian authorities would probably revoke his parole and extradite him to Victoria when he was released from prison in the Northern Territory. Notwithstanding that fact, his Honour saw fit to fix a non-parole period of three and one half years. (The Northern Territory Parole Board has in fact now refused parole to him). When fixing the non-parole period, Asche CJ was in effect saying that three and one half years is the period of time he should actually serve in prison, "all
things being equal." Instead, he will not now be released earlier than after five years four months, having regard to remissions. Then he will presumably be extradited to Victoria to face the consequences of his breach of his Victorian parole. Therefore, so the argument went, Asche CJ erred in not having regard to these possibilities and ought to have a fixed a shorter head sentence to enable him to be released absolutely (after remissions) after having served three and one half years, or ought to have ordered his release after three and one half years pursuant to s5(1)(b) of the criminal Law (Conditional Release of Offenders Act. This argument is entirely fallacious. Asche CJ would have fallen into error had he fixed the head sentence by reference to such considerations: see R v Yates [1985] VR 41. A sentencing judge is called upon, in the first place, to determine what is the punishment appropriate to the circumstances of the offence and of the offender. If this involves a custodial sentence, having fixed the head sentence, the sentencing judge is then required to fix the minimum term in accordance with s4 of the Parole of Prisoners Act. In fixing the minimum term, the sentencer is called upon to decide what is the minimum term the prisoner must serve, having regard to all of the relevant circumstances, before the prisoner is eligible for consideration for parole by the Parole Board: see Power v R (1974) 131 CLR 623; R v Shrestha (1991-92) 173 CLR 48; R v
Mulholland (1991) 1 NTLR 1. The question of whether or not the prisoner is released upon parole is ultimately a matter for  the sole discretion of the Parole Board. Except for  the limited purpose of ensuring that any minimum term fixed is not so close to the date upon which a prisoner might be released unconditionally as to make a non-parole period ineffective  (see R v Mulholland, supra, at 9) questions of the policy of executive government in releasing prisoners absolutely on remissions being earned or of the policy of the Parole Board are irrelevant to the sentencing process. The fact that the applicant would probably not be granted parole, or would be arrested immediately upon release on parole and extradited to Victoria, is also irrelevant: cf R v Shrestha, supra, at 72-3, where the majority of the High Court considered that the fact
that a foreign offender would almost certainly be deported  from Australia upon release on parole was irrelevant to a sentencer because, inter alia, it depended  upon the policies of executive government which may change by the time the prisoner is eligible for release.

The next argument advanced by the applicant is as follows: at the time of his sentence, he was not represented by  counsel; he wished to place before Asche CJ a psychiatric report which had been made available to the Victorian authorities at the time they were considering his release; he instructed his former solicitor to obtain a copy of that report but he did  not do so; and had the report been available to Asche CJ, it would have provided a basis for him to show that his perceived lack of remorse was explicable on the basis of there being behavioural symptoms of withdrawal and isolation, which are features of a psychiatric illness he had previously suffered from. We note that Asche CJ offered him an adjournment at the sentencing on 5 November 1991, but he did not take up that offer. The applicant also wished to call his former solicitor and cross examine him as to why he did not obtain this report. We were provided with a copy of the relevant report which, in our opinion, would have afforded no assistance to the applicant's case before us, or before Asche CJ. It thus became unnecessary for us to consider whether we should permit his former solicitor to be called, and we refused  that application.

The applicant submitted that the report would also have assisted him in submitting to Asche CJ that his alcohol  problem was not incurable, and possibly have led to an order pursuant to s5(1)(b) of the Criminal Law (Conditional Release of Offenders) Act that he be released after having served a period of time in prison upon conditions involving  a program to correct his alcohol problem. It is evident from Asche CJ's remarks on sentencing that the view he took of the applicant's alcohol problem was justified and that there was nothing  in the report which, had it been available, would have been  likely to have affected the view his Honour took. In our view,
having regard to the matters pressed upon us by the applicant, and the information available in t.he report, there is nothing that persuades us that a conditional release order would have been an appropriate sentencing option in this case.

No exceptional circumstances such as to justify  an extension of time exist, there has been no manifest miscarriage of justice in this matter, and the proposed application for leave to appeal and appeal have no merits. Accordingly the application must be dismissed.

