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AND:
WILLIAM CRAIG
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CORAM:	KEARNEY, ANGEL and PRIESTLEY JJ



REASONS FOR JUDGMENT
(Delivered 10 December 1993)


KEARNEY J:
I have had the advantage of reading the opinion of Priestley J.	I respectfully agree with his Honour's reasons, and his conclusion that the appeal should be dismissed with costs.
ANGEL J:

I agree with the reasons and conclusion of Priestley J.	I particularly agree that the question whether or not the decision of this court in Buyong v Ready Mix Concrete (1989) 67 NTR 1 is correct does not arise and that


it is also unnecessary to decide whether Mildren Jin	the present case successfully and correctly explained the basis for that decision.	When the occasion arises it is appropriate that this court considers whether or not Buyong was correctly decided in so far as it was said (at 5):

11	the statements of principle in Cardiff corporation v Hall only apply where the court is dealing with an application made by an employer to review the amount of weekly payments payable under the existing award or a prevailing agreement."

In Anderson v Postal Commission (1981) 53 FLR 211, after a discussion of the relevant High Court authorities including Bavcevic v The Commonwealth (1957) 98 CLR 296, Marling J applied Cardiff Corporation v Hall to a worker's primary application for compensation.
I, too, would dismiss the appeal with costs.

PRIESTLEY J:
Preliminary
This is an appeal from a judgment of Mildren J by which he dismissed an employers' appeal against a determination in the Workers Compensation Court that their former worker was entitled to (a) compensation for the period 1 February 1989 to 26 October 1991 in the sum of
$19,700, (b) a redemption sum of $261,222 and (c) a lump sum for disability of $48,318.90, the total sum being
$329,240.90. I will refer to the employers as the appellants
and the worker as the respondent.
It is necessary to bear in mind in considering the appellants' arguments that s 26(1) of the Workers
Compensation Act ("the Act") gives a right of appeal to the supreme court against determinations under the Act, but that the right of appeal is limited to questions of law. Thus the only questions the appellants can raise in this court are whether Mildren J erred in deciding any question of law involved in the decision of Mr McCormack SM and challenged
before Mildren J.
For the appellants it was contended that Mildren J had erred in failing to hold that the Workers Compensation Court had made errors of law in his assessment of some of the figures involved in each of the components (a), (b) and
( c) •

Basic facts
The respondent was an aboriginal stockman aged

eighteen working for the appellants when he was involved in a motor vehicle accident on 30 November 1986.
The respondent suffered severe spinal injuries in the accident. In technical terms he sustained a burst, unstable fracture of the third lumbar vertebra which led to incomplete paraplegia. After major treatment at Royal Adelaide Hospital his post operative progress was good and he gradually recovered his neurological function. His fracture slowly united and a fusion which had been performed consolidated. It is unnecessary to give further details of the medical evidence because as I understand the course of the proceedings both before Mr McCormack SM who decided the case in the Workers Compensation Court, and Mildren J, there was no contest about the medical condition of the
respondent, although there was an issue before the magistrate about the extent of the respondent's residual capacity in light of his medical condition.
After his injury the respondent worked for short periods in 1989 and 1990. In about November 1990 the respondent went to live in the Hermannsburg area where he was still living at the time of the Workers Compensation Court hearing in November 1991. At Hermannsburg he participated in a Commonwealth Development Employment Project (CDEP) conducted by the aboriginal community there. For this he received $130 a week.
Mr McCormack SM was told by the parties that from the date of the accident to 1 February 1989 compensation payments to the respondent had either been made or agreed to be made. The disputed period which Mr McCormack SM ruled on thus ran from 1 February 1989 to 26 October 1991. In this court the part of Mr McCormack SM's decision which dealt with the period from 1 February 1989 to 31 October 1990 was not the subject of argument. Mr McCormack SM had assessed compensation for that period on the footing that the worker was totally incapacitated from the date of the accident on
30 November 1986. For the period 1 February 1989 to 31 October 1990 undisputed in this court he therefore awarded compensation on the basis of total incapacity at a weekly rate of $197. From the period he excluded forty-three weeks during which the respondent had been able to obtain employment.
The issues and their consideration by the
magistrate. concerning the disputed period from 1 November 1990 to 26 October 1991
In regard to this still disputed part of component (a), it was contended for the respondent that the weekly rate of $197 should be used. The appellants contended that the weekly rate should be only $60. They said the $130 received from CDEP should be treated as ordinary wages for work and should be deducted from the $197 the respondent would otherwise be entitled to have determined in his favour. This amounted to a contention that the $130 was an amount the respondent was earning, or evidence of what he was able to earn, in some suitable employment, within the meaning of those phrases in par (lB) of the Second Schedule to the Act.
It was submitted alternatively that the fact of the regular receipt of the $130 meant that the magistrate should have reduced the weekly payment of $197 otherwise payable, pursuant to par (2)(b)(ii), to such amount as the magistrate determined to be just and proper. This could only be a valid ground of appeal before Mildren J if the magistrate was wrong in law in some way in not reducing the amount payable, pursuant to par (2)(b)(ii).
There was evidence before the magistrate that the respondent had been capable of a significant degree of physical activity once he had overcome his incomplete paraplegia. Most of the evidence concerning this came from the respondent himself, who impressed Mr McCormack SM "as an open, honest person with a bright personality and a very
positive attitude to employment", who had made real efforts to gain meaningful employment despite the physical limitations to which he remained subject after the accident. The following brief description of his condition, which I think was undoubtedly accepted by the magistrate, was that of an orthopaedic surgeon, Mr Girgis, following an examination on 26 February 1991:
"His main problem at present and will continue to be so indefinitely, is his lumbar spine pain and symptoms. He has a rigid segment of the spine between L2 and L4 which required fusion after his fracture. This is causing secondary symptoms in his back in the form of pain and aching and it prevents him from doing work which requires lifting or bending down. There is also a possibility in the future that the discs adjacent to the fused segment may take more strain and are more susceptible to premature injury than in a normal spine. If this happens, it will add to his symptoms and problems."
Mr McCormack SM further noted that Mr Girgis had also said that the respondent had "at least 40% disability affecting his working capacity as a whole and I believe it is a permanent disability."
The respondent described the work he had done during his forty-three weeks of employment in 1989 and 1990. During these periods of employment he had worked at three properties and for a period of four to six weeks in the Borroloola area erecting road signs.
The magistrate's conclusion after hearing, and obviously accepting, the respondent's evidence about these working periods, was that with the exception of the work at Borroloola none of the jobs was in the general labour market
in which he could or might reasonably be expected to work. In regard to the work at Borroloola, the magistrate accepted that the respondent left that work after about a month because it was "getting too hard" and he could not continue because of his back.
A further way in which the magistrate expressed

his conclusion after considering the evidence was:

"The history of the worker's employment since his injury does not disclose the worker properly and effectively participating in the labour market as a normal employee but rather as someone who has been able through personal contacts to work for short periods and in circumstances where he was severely restricted by his back injuries."

These are basic findings of fact in this case. It was not contested in this court that on the evidence before him it was open to the magistrate to reach these conclusions and that they were conclusions of fact.
There was also considerable evidence before the magistrate about the labour market in which the respondent might reasonably be expected to work. This included evidence from Mr E.J. Taylor. His Worship considered this together with evidence from Mr Franklin, a clinical psychologist, that the respondent had a capacity for light to moderate jobs which involved repetitive tasks, provided he was physically able to cope and that his work should preferably be outdoors. Mr McCormack SM said he was impressed by Mr Taylor, an aborigine who had wide work experience in the Northern Territory, both personally and as a senior employment officer with the Commonwealth Employment Service. Mr Taylor's evidence was that in his opinion the chances of
a worker with serious back injuries obtaining employment in the areas suggested by Mr Franklin was nil.
On these materials Mr McCormack SM eventually concluded that the respondent's capacity to earn income as a stockman or station hand was nil. Turning to the respondent's residual capacity for employment, he said the respondent's prospects were extremely limited; he mentioned in this connection that the medical prognosis was that his back condition was expected to continue to deteriorate. He acknowledged the possibility that the respondent might obtain work at some time during his prospective working life and that the respondent's "special residue of powers" (adopting the phrase of Fletcher Moulton LJ in Cardiff corporation v Hall [1911] 1 KB 1009 at 1021) might be availed of by some employer. Notwithstanding this, however, he said:
11	on my view of the evidence there is an overwhelming probability that the worker will not be able to sell his labour in the market reasonably expected to be open to him in the Northern Territory and that he is totally incapacitated for work and has been so incapacitated since his injury on 30 November 1986.11

The magistrate also said that in reaching this conclusion he had had regard to the respondent's participation in the Hermannsburg CDEP programme, for which he received $137 per week.
It followed from the magistrate's decision that the respondent was totally incapacitated that he made the weekly compensation orders that he did for the period ending
26 October 1991.
Redemption calculation issue
For the same reasons as the appellants contended before the magistrate that the proper weekly payment figure was $60, they contended that in calculating the redemption figure, the weekly payment figure to be used to represent the liability to be redeemed, should be $60 or some figure less than $197. For the same reasons as he had decided to use $197 for the weekly compensation figure, the magistrate decided to use $197 as the figure for calculating the redemption amount.
Arguments of appellants in this court concerning

corr.ponents (a)	and (b)
The appellants contended in this court that two legal errors had been made by the magistrate in connection with components (a) and (b) and not corrected by Mildren J.
The first asserted error was that they had both misunderstood one aspect of the law relating to what are called "odd lot" workers in that they treated the "odd lot" rule as applicable to the respondent because he could not get work in the general labour market, and did not recognise that the "rule" actually dealt with the different situation of a worker, who although incapacitated for work in any recognised labour market still had residual capacity for some special kind of work not in any recognised labour market. In other words the appellants' contention was that for the respondent to succeed on the "odd lot" basis, the magistrate had to find (i) the respondent was incapacitated for work in any recognised labour market and	(ii) although
the respondent retained partial capacity for some special kind of work, the fact that he had not obtained that special kind of work and was unemployed at the time of application for compensation was the result of the injury causing his particular partial incapacity. The appellants contended that the magistrate had not gone through the whole of step (ii) but instead had moved straight from step (i) to the conclusion that the respondent should be compensated as an odd lot. Mildren J was then said to have erred in the same way. Put another way, the submission was that neither the magistrate nor Mildren J properly directed himself as to the kind of worker to whom the "rule" applied and never applied the right test to the evidence.
The second asserted error was that on the facts before the magistrate he was bound to conclude the moneys received by the respondent for his participation in CDEP had to be taken into account in (i) applying par (lB) of the Second Schedule, or, (ii) in determining whether or not the respondent's incapacity was total or, (iii) even if that finding could not be disturbed, in applying par 2{b)(ii) of the Second Schedule.
"Odd lot" submission

It seems to me that both the general tenor of the magistrate's reasons and his reference to the phrase "special residue of powers" used by Fletcher Moulton LJ in Cardiff Corporation show that he had well in mind what had been said in a series of cases commencing with Cardiff Corporation about workers who fall into the category of the
"odd lot".
In Cardiff Corporation Fletcher Moulton LJ, distinguished between two classes of partially incapacitated worker. One class, with which the case was actually concerned, was the partially incapacitated worker whose incapacity prevented working in the kind of work in which the injury occurred but which left the worker physically capable of earning wages in another recognised area of work, typically light work. The other class was the worker no longer able to work in any recognised area of labour.
In Cardiff Corporation itself Fletcher Moulton LJ, in concluding that the worker was in the first class, had relied on the finding by the tribunal of fact that the worker's injury "was not sufficient to prevent him doing any kind of light work" (see per Fletcher Moulton LJ at [1911] 1 KB 1025), which, he said, was "a well recognised branch of labour" (at 1025). Although the worker had given evidence of inability to get light work, it had been "competent for the county court judge to consider" [that the work he had applied for was] "not the only kind of work within his powers" (at 1025). Thus, on the evidence it had been competent for the county court judge to hold that as the availability of work in the general field of light work had not been excluded by the worker, his being out of work had not been shown to be the result of the incapacity (see at 1018 (top) and 1025). Fletcher Moulton LJ added that he was not saying that it had not also been competent to the county court judge to come to the opposite conclusion. He also


referred to an earlier case in which the evidence had been that the worker could do some light work, (as opposed to the worker in Cardiff Corporation who could do all light work), and said it had been "obviously competent to the	county court judge" to reach the opposite conclusion to that in Cardiff corporation (see at 1024, and see Proctor & Sons v Robinson (1911) 1 KB 1004). That is, it had been competent for the county court judge to find as a matter of fact that the worker's unemployment was the result of the work injury.
Many cases in the years following Cardiff Corporation turned on whether the worker fell into Fletcher Moulton LJ's second category, the extent of which became clearer as the cases accumulated.	A good illustration of the way the second category developed was
Palmer v Crawshay Eros Ltd (1926) 19 BWCC 164, in the English Court of Appeal. Bankes LJ thought the trial judge had found that the worker was within the "odd lot" principle.	On that basis, Bankes LJ said, "(the worker) is treated as wholly incapacitated except insofar as the employer himself chooses to find work for him" (at 173).
The basis on which Bankes LJ thought the county court judge had made the "odd lot" finding was a passage in the judge's reasons, quoted by Bankes LJ, in which he had said that the worker was:
"a person of whom I shall be bound to come to the conclusion that under normal conditions there would be very little doubt that he would obtain employment as a collier but for the injuries which he has suffered ... but his injuries are such that, although he is only partially incapacitated, it is extremely unlikely that anybody would employ him after
his accident but his former employers." (in Bankes LJ's reasons at 19 BWCC 171-2)
Scrutton LJ also thought the county court judge's findings meant that the worker was an "odd  lot". He  had noted that it was true that the county court judge had not used the words "odd lot", but he did not think that
mattered, permitting himself the rather wintry jest that:

"I think it would not be a bad thing for the literature of Workers Compensation if no-one used them and it was made a penal offence from this time forward to use the words 'odd lot'." (at 173)
He had a little earlier indicated a preference for the way in which Lord Sterndale had described the particular class of worker in Jones v Wharncliffe Colliery Co (1922) 15 BWCC 172, namely that, a worker in the class is one who:
"is disabled from obtaining employment in any ordinary sphere of work, and is only fit for special work which is given him from compassionate motives, or rather work given to him because the employers for some reason are willing to do something for him." (at 173)
Palmer was thus a case in which it was "proved that this man was suffering from total incapacity" (per Atkin LJ, the third member of the Court, who also agreed, at 176).
One case which found its way to the House of Lords which is a good illustration both of the potential width of the "odd lot" classification and that the question whether a worker fell into Fletcher Moulton LJ's first classification (as in Cardiff Corporation) or the "odd lot" classification (as in Proctor & Son) is a question of fact, is Wemyss coal Co Ltd v Walker (1929) 22 BWCC 366. The fact finding
tribunal (an arbitrator) had found that the worker was capable of doing certain work of a limited character, all being jobs that were ordinary posts in the working of a colliery (see at 373). But the arbitrator also took the view that the worker was entitled to compensation as if totally incapacitated since he was fit only for a special and limited class of work which he would have no chance of obtaining in the competitive labour market (see also at
373) .
 
Lord Buckmaster said that he had no hesitation in

concluding that the facts referred to afforded abundant material for the arbitrator's conclusion that the worker's "capacities for work 'left him fit only for special uses'" (at 374). Viscount Dunedin, Lord Warrington, Lord Atkin and Lord Thankerton all agreed.
The position reached in England also became the
position in Australia, where the language of the UK Workers Compensation Acts was commonly copied. (The relevant words in pars (lB) and (2) of the Second Schedule to the Act are still substantially the same as those in the UK Acts which were the subject of the English cases mentioned in these reasons.) Another position reached in England on the wording of the Acts was that terms like "incapacity for work" when used in the legislation were not referring simply to the actual physical capacity personal to the worker but to capacity in the circumstances in which that worker might exercise that capacity: see per Lord Phillimore in Bevan v Nixon's Navigation Co (1929) AC 44 at 61.
The High Court accepted both these positions as applicable in Australia. In Wicks v Union Steamship Co of New Zealand Ltd (1933) 50 CLR 328, in the joint judgment of the whole court, after noting that the New South Wales Workers Compensation Commission had been called on in the case to decide whether a worker had been permanently and totally disabled, they said that this was
"an expression which in our opinion means physically incapacitated from ever earning by work any part of his livelihood. This condition is satisfied when capacity for earning has gone except for the chance of obtaining special employment of an unusual kind." (at 338)
They went on to describe the position of the worker in the case:
"He was then sixty-six years of age, he was completely disabled from doing any of the work by which hitherto he had earned his living, he could not do any work except such as could regularly be done seated, and no evidence was given that any work was or would ever be available at Grafton or elsewhere of this character, which he was qualified or could qualify himself to perform." (at 338)
They then pointed out that it had been competent for the Commission to make a factual finding in favour of the worker:
"The Commission upon a proper application of the exception in sec. 9(3) might, in these circumstances, have found that the worker was permanently and totally disabled because his lasting situation had become that described in Wemyss Coal Co v Walker." (at 338)

The Commission had found against the worker, and as the High Court was not satisfied the right test had been applied, the case was remitted to the Commission for reconsideration.


More than twenty years later Dixon CJ (who had been party to the decision in Wicks) and Kitto J were dealing in Bavcevic v The Commonwealth (1957) 98 CLR 296 with the same subject. They mentioned that the fact found by the tribunal of fact in the case that the worker's physical incapacity was not total did not necessarily mean he was only partially incapacitated (at 303). They referred to Lord Phillimore's remark in Bevan about "concomitant circumstances" which they said, meant "you are bound to look to the concomitant circumstances in which the injured employee might exercise his residual capacity" (at 303).
They then went on to say that it had

"long been settled that total incapacity may exist although the injured man retains enough physical capacity to enable him to do particular work of a special kind not forming one of the ordinary recognised avenues of employment." (at 303)
A little later they observed (at 304) that there are parts of Australia where avenues of employment are not accurately described as recognised or settled "labour markets" in the sense in which Fletcher Moulton LJ had used the term when referring to English conditions in Cardiff Corporation. They continued, with reference to the parts of Australia to which their observation applied:
"Yet one can hardly expect the injured man to change his habitat in search of work. While the result may be that the kind of work available is more easily ascertained, at the same time it may be more difficult to say what is special and exceptional when a class of work is within the capacity of the injured man but is not locally available. It must remain a question of fact in which the nature of the man's injury and of the consequent incapacity must be the primary consideration.
In deciding it the tribunal must bear in mind that what the statute is speaking of is total or partial physical incapacity for earning a livelihood. The 'concomitant conditions' in which the capacity is to be exercised must be judged reasonably in accordance with common conceptions of what is customary in travelling to work or in the movement of labour when suitable work is available elsewhere although not at hand." (at 304-305)
I understand their observations to mean that in a case such as the present, the magistrate in deciding whether or not the respondent was totally incapacitated, if he decided the worker could no longer work in well recognised areas of labour, must then consider the sort of special work his residual capacity might make it possible for him to do, the availability of that kind of work and in regard to the last matter whether any such work if not available at hand was available elsewhere within such reach as would be regarded as reasonable for him to travel to in accordance with common conceptions of what is customary in the movement of labo r to work.
I have already set out my understanding of the point taken by the appellant concerning the use of the "odd lot" category by both the magistrate and Mildren J. It is possible that the ground of appeal also included the point that the magistrate's factual findings about the respondent's incapacity for work were directed to his capacity to work in recognised fields in the labour market, and did not negative his capacity to work in all other recognised areas of labour.
Whichever way the ground of appeal is put, it does not seem to me to be an accurate description of what the
magistrate did. In my opinion the factual finding of the magistrate which I earlier described as basic (set out at p 6 above), and similar findings in other places in his
reasons, plainly put the respondent squarely in the category of the "odd lot" worker. Whether or not the magistrate refrained from using the words "odd lot" because of the thought voiced by Scrutton LJ in Palmer, the words used were quite sufficient to indicate the classification he was making. Further, his findings seem to me to indicate that although he recognised some residue of capacity in the respondent, his conclusion was that the cause of the respondent's unemployment was his injury.
If the evidence before the magistrate was such as to leave this conclusion open to him, the appeal could not succeed, since no question of law would be involved.
It seems to me that there was ample evidence before the magistrate entitling him to make the factual findings I have earlier summarised. The ideas concerning conditions in some parts of Australia which led Dixon CJ and Kitto J to remark that one can hardly expect an injured man to change his habitat in search of work seem to me to be particularly applicable to the respondent. The concomitant circumstances and conditions which they defined as being relevant to the factual question whether a worker was totally or partially physically incapacitated for earning a livelihood also seem to me to have been shown in the evidence before the magistrate quite sufficiently to justify his finding of fact.
In the course of the "odd lot" argument Buyong v Readymix concrete (1989) 67 NTR 1, a decision of this court, was referred to because it conveniently sets out the "odd lot" passage from the reasons of Fletcher Moulton LJ in Cardiff Corporation.	The Appellants did not otherwise rely on Buyong or base any submission on it.	Accordingly no argument concerning it was put by the respondent either.
However, to avoid any possibility of misunderstanding, it seems prudent to mention that a passage in Buyong has a much more restricted application than might appear at first sight.	In this passage the court said that "the statements of principle in Cardiff Corporation v Hall only apply where the court is dealing with an application made by an employer to review" an existing award or agreement (at 5).	In context however, it is quite clear that the "principle" referred to however was not the "odd lot" category itself, but the narrower and separate question whether the "odd lot" worker bore the onus of proving that the worker's unemployment resulted from the injury, or whether proof of unemployment cast the onus on the employer of showing the worker could get special employment, so that the employer who did not discharge the onus was left in the position of paying compensation as for total incapacity. The court decided that the worker bore the onus.
In the present appeal no question of onus arises, because the way the magistrate reached his conclusion in substance meant he found the respondent had discharged the relevant onus, whether or not he was strictly obliged to do
so.	Accordingly whether or not Buyong was correctly decided is not in issue in the present case.
I do not think the appellants' "odd lot" argument shows any error on the part of Mildren J (or error of law on the part of the magistrate).
The CDEP point
There was considerable evidence and argument before the magistrate concerning the effect of the respondent's participation in the CDEP programme. The legal effect of CDEP appears to have been debated at length, although apparently on incomplete materials. The legal debate was repeated before Mildren J.
It does not seem to me to be necessary for the
purposes of the appeal to this court to reach any positive conclusion about the legal character of the CDEP programme. It was not suggested that there was any statutory provision having the effect that money paid to participants in the CDEP programme must be treated in any particular way for the purpose of workers compensation proceedings. Nor was it suggested that there was any statutory (or other legally binding) requirement which implicitly had the consequence that such payments must be treated in some particular way in workers compensation proceedings.
In the absence of any legal requirement to treat the respondent's receipt of CDEP payments as having any particular character, then the only relevance of the respondent's participation in the CDEP programme is that it furnished material for the magistrate to take into account
in making his findings of fact: did the facts concerning what he did under the programme and what he received for what he did require a conclusion that he was earning wages in the ordinary sense by using his residual capacity? If the magistrate considered the facts and nevertheless did not come to that conclusion, and if there was material to support his finding, then no appeal point would be available to the appellants on any question of law. On the other hand, if the magistrate refused to take those facts into account in arriving at his factual decision, th n an error of law might well have occurred.
There seems to me to be no doubt that the
magistrate took the relevant facts properly into account. He set out in his reasons some passages from the respondent's evidence in which he gave details of the way the programme operated and what it was he actually did under the programme. The respondent had said
"you wouldn't really call it work, all you had to do is just go tick your name off every morning and the bloke that - the bloke that is a co-ordinator there doesn't really worry, you know."
In some of his evidence in cross-examination, not specifically referred to by the magistrate in his reasons, the respondent agreed that if he did not work three days a week under the programme he did not get paid the weekly payment. (The figure in this part of the transcript is given as $130, but it is common ground that it was $137.)
Based on this part of the evidence the appellants submitted to the magistrate that the programme was a de
facto employment programme and that the moneys received should be treated as ordinary wages for work.
In his reasons the magistrate said that he had reached his conclusion concerning the respondent's total incapacity having had regard to his participation in the CDEP progra:nur.e. He continued:
"I do not consider however that the program is part of the general labour market in the Northern Territory. The program is clearly designed as an alternative way of distributing unemployment benefits as well as enhancing the work skills of the participants. It is limited to some Aboriginal communities and further limited to residents in those communities. The	weekly payment to the worker is not the equivalent of a wage earned in the labour market."
The important point in the above passage is that it embodies a clear finding by the magistrate that having considered all the evidence relevant to what the respondent did under the CDEP programme he did not think the weekly payment was the equivalent of a wage earned in the labour market. This observation reflects what has been said in the High Court on a number of occasions, as, for example, by McTiernan Jin	Thompson v Armstrong & Royse Pty Ltd (1950)
81 CLR 585, where his Honour, speaking of what would operate to terminate a state of incapacity for work said
"The test is whether he was physically able to earn wages. It is not whether he received wages." (at 603)
Having read the whole of the relevant evidence, I am left in no doubt but that there was material upon which the magistrate was entitled to conclude, as he did, that the moneys received by the respondent were not weekly payments
for work physically done by the respondent but were rather payments which did not in any way reflect his physical ability to earn wages.
It was submitted before Mildren J that the magistrate had made an error of law in saying that the CDEP programme was clearly designed as an alternative way of distributing unemployment benefits as well as enhancing the work skills of the participants. Mildren J accepted the submission that this was an incorrect description; instead, his conclusion was that the payments were really a form of charity, or of a gratuitous nature. The appellants submitted to this court that Mildren J's characterisation of the legal nature of the payments was also wrong.
However, Mildren J had made it clear, as I read his reasons, that the real test was the one I have earlier mentioned, whether the respondent was physically able to earn wages, not whether he was paid wages (seep 11 of his reasons, AB 212). Applying this test his view was that there was evidence supporting the conclusion that the worker was not able to earn wages.
It was only after making that finding that he then said that the payments although they might be called wages were really a form of charity. This does not strike me as any formal finding that the payments were charitable in any strict sense of the word. Rather, it seems to me simply a way of emphasising the primary and critical finding that he had made, that there was evidence before the magistrate that the respondent was not physically able to earn wages and
that what he did as a participant in the CDEP programme, taken together with all the evidence, did not require a conclusion that he was physically able to earn wages.
Thus it seems to me that there was evidence upon which the magistrate was entitled to reach his factual conclusion, and that Mildren J made no error of law in his own reasons on this point.
Mildren J's conclusion was quite consistent with his using from time to time in his reasons words such as "employment", "wages" and "work" when describing the respondent's situation with CDEP. The appellants submitted that these uses of such words must invo·lve findings in their favour that the respondent was in fact earning wages in the ordinary way. However I think his Honour's reasons read as a whole make it clear that there was no intention on his part, by the use of the expressions relied on, to indicate his views on the factual question of the respondent's ability to earn. Such an intention would have been inconsistent with the conclusions he reached.
As to the argument about par 2(b)(ii) in the Second Schedule, I do not think the magistrate can be said to have made an error of law in not determining to reduce the weekly payment of $197 to some amount he thought just
and proper. This seems to me to be manifestly a matter left
to his factual judgment to determine, and in light of his other factual findings about the nature of the "work" done by the respondent in the CDEP programme, there seems to me to have been material before him upon which he could
properly come to the conclusion which he did. It seems clear, in my opinion, that in reaching his conclusion he gave consideration to whether or not he should apply
par 2{b){ii) in favour of the appellants. Having taken all relevant matters into consideration, I do not think his conclusion can be successfully attacked as being an error of law.
Component (c): lump sum for disability of

$48,318.90

The respondent claimed lump sum compensation pursuant to s 10 of the Act, in respect of both legs. The award of $48,318.90 was made up of $46,018 for 100% loss of use of the right leg and $2,300.90 for loss of use of the left leg assessed at 5%. The appellants' appeal was confined to the assessment of 100% loss of use of the right leg.
Section 10(5) provides that where a workman sustains an employment injury causing partial and permanent loss of the efficient use of a leg "in and for the purposes of his employment at the date of the injury" then the compensation payable is the percentage of the amount of compensation payable under s 10 in respect of the loss of the leg "as is equal to the percentage of the diminution of the efficient use of that part".
Because of s 10(5), the respondent in claiming compensation under s 10 for what was a partial loss of the efficient use of his right leg had to put evidence before the court of the extent of the loss of use for the purposes of his particular employment with his actual employers at


the date of the injury. In Gunn Developments (NT) Pty Ltd v Edwards (unreported, 12 April 1977)	Muirhead J, following Kitto Jin	The Commonwealth v Matheson (1955) 93 CLR 403 at
414 had explained that s 10(5) meant the court

"must ascertain the nature of the injury which causes the permanent loss of efficiency of the part and must then consider it against the background of the actual employment duties, not just the general type of employment. It is what his job required of him that will prove important."

The legal point relied upon by the appellants in challenging the magistrate's award in regard to the right leg was that the magistrate had not complied with the requirements of s 10(5) as explained by Muirhead J but had taken into account considerations relevant for work of a stockman as a general category instead of confining himself to what was required of the respondent in his actual employment duties.
This criticism was based upon what the magistrate had said in the concluding part of his reasons, in which he dealt with the respondent's s 10 claim. The magistrate had referred to medical evidence in which a surgeon had said that on the basis of what he would expect a stockman to do the right leg would probably be about 100% disabled. The magistrate also referred to further evidence by the same
witness that the respondent's right leg had deteriorated
from the previous time he had seen him and that the disability was something in the order of ten to fifteen per cent. The magistrate also referred to the respondent's own evidence that his right knee had deteriorated, had become
unstable and painful and severely restricted his former activities. He then said:
"The worker was a stockman whose basic work involved riding horses, working with cattle and at times in stockyards. The nature of his work required the worker to be physically fit and in particular that both his back and legs were strong and healthy. Considered against this background of employment duties, in my view the worker has suffered a 100 percent loss of efficiency in his right leg so far as his employment as a station hand is concerned."
Mildren J was of the view that the second sentence of this passage suggested that the magistrate had taken into account irrelevant considerations, namely that the worker's duties required him to be physically fit and that his back and both legs be strong and healthy. He therefore went on to consider in detail such evidence as there was relating to the respondent's actual employment duties, and concluding that there was evidence upon which the magistrate could properly have come to his conclusion as a matter of fact, and also himself came to the conclusion that the respondent's disability to his right leg prevented him from efficiently discharging his duties as a stockman at all.
In reaching his conclusions, Mildren J had relied on evidence showing that at the date of the injury the respondent's employment was that of a stockman, mainly involved in bull catching but also in mustering cattle, horse riding and light to heavy manual work. The magistrate had also relied on this evidence which came from the employers' answer to an interrogatory which had been put into evidence. The answer described the physical duties
carried out by the respondent (see AB 156) as "General duties as a stockman including bull catching whilst in a motor vehicle, cattle mustering, horse riding and light to heavy manual work" (exhibit 6, AB 164).
Counsel for the employers pointed out that both the magistrate and Mildren J had apparently overlooked that the answer to the interrogatory confined the bull catching to that carried out whilst in a motor vehicle.
In his survey of the evidence, Mildren J had mentioned evidence given by the respondent to the effect that in the three months prior to the accident he had been working for the employers as a stockman particularly engaged in bull catching. He had also said that he was no longer able to jump off a horse at full gallop and grab hold of a bull. Mildren J inferred that this was something he had done in bull catching.
It was submitted that because of his not taking into account that the bull catching was done from a motor vehicle, Mildren J's inference was plainly a wrong one which affected his own conclusion of fact. It was then said that the evidence concerning bull catching in the respondent's relevant employment was all one way, so that there was no
basis in the evidence for Mildren J's conclusion. This
approach, if accepted by this court would qualify as an
error of law.
Although these submissions were attractively presented, I have not been persuaded by them.
First, the magistrate's sentence taken by
Mildren J as suggesting the magistrate had taken irrelevant considerations into account was followed by a sentence which appears to be taken directly from what Muirhead J said in Gunn Developments and leads me to think that in referring to the nature of the respondent's work in the preceding sentence the magistrate was directing his attention specifically to the respondent's employment duties with the. employers.
Even if the magistrate had been referring to the nature of the respondent's work as a stockman generally, I do not think that would necessarily show error or disregard of Muirhead J's explanation of the matter in Gunn Developments.
If, on the evidence before the magistrate, it appeared that the actual duties of the respondent in his employment at the time of injury were substantially the same as those commonly understood to be the duties of a stockman in the general sense in the Northern Territory, it would be natural enough, and not a mistake, in my opinion, for the magistrate to talk in general terms of what is required of a stockman. I think that is what happened in the present case, particularly  in light of the description by the appellants in their answer to the interrogatory  above set out describing the respondent's duties as "The general duties of a stockman, including ...".
This part of the appeal seems to me to come down to whether there was before the magistrate material upon which he could come to his factual conclusions. The
materials do not have to be extensive: it is a question always whether there is some evidence of the particular matter. The wide area of factual decision for the magistrate in cases such as this, from which an appellate court is excluded, is demonstrated by this court's decision in Wilson v Lowery (11 May 1993, unreported). The reasons of
Mildren J, even giving full allowance for the mistake asserted by the appellants' counsel in regard to the factual matter of the manner of bull catching, in my opinion fully demonstrate that there was evidence before the magistrate upon which he was entitled to come to the conclusion that he did.
Conclusion
In my opinion the appeal should be dismissed with
costs.

